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TOPICAL INDEX TO SUBJECT MATTER 


Action by divorced wife against former husband and 
second wife for arrearages allegedly due under 
alimony agreement from husband and to set 
aside alleged fraudulent conveyance of N. J. 
property by husband to second wife so that lien 
for the arrearages may be impressed thereon, is 
an action in personam and not one quasi in rem. 
Seheupiem Vv. Scheuplein: .........6< cocscsseesncnn 158 

An action quasi in rem is a proceeding “against the 
defendant personally although the real object is 
to deal with particular property”. Scheuplein 
vs. Scheuplein 


Actions IN LIEU OF PREROGATIVE WRIT 


In actions in lieu of prerogative writs, the principles 
previously governing the issuance of such writs, 
including the discretionary powers of the court, 
SpDiye Evans Vi NOWAPK i. ).cc5~ <e6ise ocinancce ns 167 

Rule 3:81-15 (b) (5) being a rule relating to limita- 
tion of time for review was not relaxable under 
Rule 3:6-1 even before the amendment of Rule 
1:7-9 to expressly exclude it. Theresa Grotta 
Home v. Nocth Caldwell os i.c5-0cssecsasecsinscie 173 

Actions in lieu of prerogative writ may be main- 
tained without first exhausting administrative 
remedies where the disposition of the matter 
depends solely on the decision of a question of 
law. Nolan et al v. Fitzpatrick et al ............ 210 


ADJOURNMENTS 


Dismissal of a party's action because he is not ready 
to proceed is a drastic punishment and should 
not be invoked except where his actions show a 
deliberate and contumacious disregard of the 
court’s authority. Allegro v. Afton ............. 127 

Where attorneys find it necessary to seek adjourn- 
ment of the trial of a cause, they should immedi- 
ately advise the court of their predicament and 
ask for an adjournment rather than ask opposing 
counsel: for it. Allegro v. AftoM ....0...06ss0000% 127 


-ADMINISTRATIVE LAW 


An administrative agency performing quasi-judicial 
functions has power to reopen its decisions to 
correct error or prevent injustice, unless the 
power is denied by legislative fiat, so long as the 
cause remains in its control and the moving 
party has acted with due diligence. Adolph v. 


PRES eer SEO DIIWEE 3. sco cs nds oan edloes coarranneneanys 134 
The P.U.C. is a quasi judicial agency and as such its 
findings will not be disturbed by the courts un- 
/ less unwarranted in law or unfounded in fact, or 
Z unless a discretionary power has been plainly 
. abused laine Ne YR: Re Co... a. veces nae enss 426 
ADOPTION 
In adoption proceedings there must be at least one 
. 3 witness other than the plaintiff at the hearing 
3 to attest to the residence of the child for the 
: = required statutory period and to testify to the 
4 character of the plaintiff, residence, and such 
. 3 other facts as the court may request. In re 
b aie POD OT EEG ENS 5 ow cn vice > inn ad cloned MERC ORES 38 
: ‘ A surrender agreement between the parents and an 
approved agency is not irrevocable and may be 
revoked prior to consummation of adoption pro- 
ceedings where the court is satisfied that under 
d the circumstances it is for the best interest of 
eee the child. Lavigne v. Family and Children’s 
NN Pi say ard dia he Vee Res ete Pees VINEE 25 
ENCY 


The test as to apparent authority is whether the 
principal has by his act, not the agent by his. 
placed the agent in such a situation that a person 
of ordinary prudence. conversant with the busi- 
ness involved, is justified in presuming that such 
agent has the authority to perform the particular 
act in question. Perigot v. Steiker .............. 95 

Statements of an agent as to his authority not made 
in the presence of the principal are not compe- 
tent evidence of express or apparent authority. 
PEI We SIOMEOE 6 0 ocisinore 0h ors wah ee ses Meena eers 95 

Authority of a corporate officer to hire an employee 
for life cannot arise by mere implication; it 
must be expressly conferred or ratified. Savarese 
MME RMMRREME a0 a2 oO. anc aicndéie Heo dou ok 6 eins one wea 227 

There is no implied authority in a salesman to bind 
his principal to repurchase the articles sold. 
PRRs OREN on. boda sias gn a Siva Wn Se Ree ERAS OR 387 

To support apparent authority there must be some 
act by the principal which would justify a person 
of ordinary prudence conversant with the busi- 
ness usages in presuming such authority had 
been conferred on the agent. MacLeod v. Ajax .. 387 

A payee cannot question the manner in which a note 
is endorsed for it where it has received and 
retained the proceeds of the transfer of the note. 
General -y. Schulman ........0.00s-s0ceesensce- 402 

The maker of a promissory note cannot question the 
authority of an agent of the payee to endorse 
same where the payee received the proceeds of 
the note thru such endorsement. General v. 

0 ES i eer renee a irtereriaee errs 402 


IENS 


Deportation of Communist Aliens — Two Important _ 
Decisions by Amerigo D'Agostino ............. 125 
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ALIMONY 


The Chancery Division has jurisdiction to grant 
alimony in a summary proceeding after a New 
Jersey divorce in which the husband was served 
personally within the state, though both the 
husband and wife thereafter moved outside the 
state and notice of the application for alimony 
is served outside the state. Kase v. Kase ....... 85 

While ordinarily the court’s jurisdiction over a cause 
and over the parties terminates with the final 
decree or judgment, the court’s jurisdiction in 
divorce acticns continues after final decree for 
the entry of orders affecting alimony. Kase v. 


BSG sided 5 wc c's dS De CORRE ee ae ea 85 
Our courts have jurisdiction to make orders pertain- 

ing to alimony after a foreign decree of divorce 

where not precluded by the full faith and credit 

clause of the Federal constitution. Robison v. 

BROS oc acd ears Kad wae amma ea me aed aon cae 166 


Provisions for future payment of alimony in a 
Florida decree, even where a total sum is fixed, 
may be modified or vacated by the Florida 
courts, under Florida law, and hence are not 
within the full faith and credit clause of the 
Federal Constitution. Robison v. Robison ...... 166 

In action for arrears of alimony under a foreign 
decree, defendant may challenge the validity of 
the decree by way of separate defense in his 
answer. Woodhouse v. Woodhouse ............. 243 

On application for alimony and counsel fees pendente 
lite in separate maintenance action, the applica- 
tion need not be accompanied by detailed sup- 
porting affidavit where complaint set forth all 
the facts necessary and is verified by affidavit 
incorporating all allegations thereof by reference 
pursuant to Rule 3:11. Gross v. Gross .......... 403 

The wife is not to be required to change her mode of 
living merely because the husband quit the 
marital home. Gross v. Gross .........ecccese0: 403 

Alimony is based on the husband’s means, the wife’s 
needs and the living standard established. Gross 


Wi GOS os oo dipronds de Re ee a UES 403 
Provisions for alimony and maintenance in a settle- 
ment agreement which are, by agreement of the 
parties, incorporated in a subsequent divorce 
decree, merge therein and are subject to the 
court’s power to modify or revise them. Schluter 
Wen NOUN, $55 ons rake cca pesado aR ee als 449 
ALLOWANCES 
Counsel fees will not ordinarily be allowed to a wife 
who has ample financial means, but where a 
former husband of substantial means asserts a 
fictitious claim he will be required to defray at 
least the expense incurred in defending and 
exposing it. Schluter v. Schluter ............... 449 
AMENDMENT 
Amendments in the workmen’s ccmpensation divi- 
sion should be granted liberally subject to the 
same practice followed in the law courts. Stein 
SA 5 NR cso clshd a satg-sseoce ecco eee a By 
ANNULMENT 
Divorce and Annulment in New Jersey by Hon. 
David A. Pindar Re a oe oe eee 101 
APPEAL 
On appeal from judgment entered on jury verdict 
based on ground the verdict was contrary to the 
weight of evidence, the appellate court cannot 
weigh and resolve conflicting proofs—the review 
is limited to whether the verdict is so contrary to 
the weight of the evidence as to give rise to the 
inescapable conclusion that it was the result of 
mistake, passion, prejudice or partiality. Flexmir 
v. Lindeman 1 seme beech aka arora ane cetae ae orate 86 
The time for appeal from administrative agencies 
is controlled by the Rules adopted by the 
Supreme Court and not by statutes. Adolph v. 
Elastic Stop Nut oi AS Tal Ra aS 134 
Where the record or statement in lieu of record 
contains no information as to proceedings of the 
trial court alleged to be erroneous, the presump- 
tion of regularity of judicial proceedings attaches. 
Kiely. Willams Auta Sales... :cccne ioc eae oe 158 


Alleged errors of the trial court will not be con- 
sidered on appea! unless they are manifested by 
the record or statement in lieu of record. Kiel 
Us Williaos: Auto ‘Salet «ons ccs cca cents cnes<xs 158 

A judgment will nct be reversed if correct on any 
legal ground though an erroneous reason may 
have been relied on below. State v. Cale ........ 182 

Error in charge resulting in manifest injury to de- 
fendant in criminal action recognized on appeal 
though no request to charge or objection made at 
idk. Staite: Vv. PGGHMAN 2... ica ceca tccwseesctaes 195 

Concurrent findings of fact by two lower courts will 
not be reversed unless there is palpable error or 
other clear showing of miscarriage of justice. 
Midler: v.. THEMOWIUGE. «.5.26.52iccsacacducanscansias 233 

Refusal of court to dismiss indictments is not appeal- 
able before trial without leave first obtained 
from the Appellate Division. State v. Smith .... 235 

Where conviction is reversed for error in denying 
motion for acquittal, and cause is remanded, 
defendant may be retried on the same indict- 
ment. State v. Lamoreaws. ....565cc6ccsscccscass 242 

The two-court rule is applicable to appeals to our 
Supreme Court and may be applied by the court 
though there was a dissent in the Appellate 
Division. Midler v. Heinowitz .................- 233 

Where on appeal for new trial because of inadequacy 
of damages appellant fails to include in ap- 
pendix all the relevant evidence on the question 
of liability, the appellate court must assume that 
the inadequacy of the damages was the result of 
a compromise on the issue of liability, necessitat- 
ing retrial on all issues. Johnson v. Sgourakis .. 243 








Order directing withholding of distributive shares of 
residents of Rumania and Hungary is interlocu- 
tory in character and is governed by Rule 4:2- 
2(b) as to appeal. In re Estate of Simon ...... 274 

Application to enlarge the record, where it is claimed 
it does not truly and fully disclose what occurred 
below, must be made by timely resort to the 
procedure set out in Rule 1:2-26 and cannot be 
made by way of a request to remand in the 
argument on the appeal. Kalson v. Star Electric. 27 

Objection to charge is not necessary to preserve a 
ground for appeal under Rule 3:51 where in the 
course of the trial or on motion for judgment 
the party has appraised the court of his disagree- 
ment with and objected to the proposition 
charged. Deevy v. Porter, et als .............. 321 

A judgment removing an arbitrator, where that is 
the only relief sought, is final and appealable. 

In re Aronowitz v. Reyville ..................0. 330 

Interlocutory judgment based on erroneous ruling 
that court has jurisdiction over the subject mat- 
ter, is appealable under Rule 4:2-2(a)(3). In re 
Aronowitz. ‘v. ‘Neywille <:i.<ocs.sieseseueeenss 330 

The State may appeal from an order determining 
that a wiiness need not answer certain questions 
propounded by the grand jury. In re Pillo and 
CHBISIG? 6.5 osa05ss andre tenes Jane sea ee 443 

By participating on the merits in a trial de novo on 
appeal, defendant waives all defects in the con- 
viction before the magistrate except lack of 
jurisdiction of the subject matter. State v. 
BAIN BAGTHOR eso o cer cnc cavccudoncapaderoe nn 345 

Appeal can be dismissed for failure of appellant to 
comply with Rule 1:3 and to include in the ap- 
pendix such portions of the record as he reason- 
ably assumes will be relied on by the respondent 
in meeting the issues raised. Grove v. Grove ... 355 

Court will not on appeal consider application not 
made below. Turney v. Nooney ................ 362 

Errors in charge or omissions from charge are not 
available on appeal unless timely objection was 
made thereto. State v. Perella .................. 363 

Error in sentence may be corrected by the appellate 
court, or by remand to the lower court for that 
purpose. State v. Perella ................-.c00s 363 

The Supreme Court may under Art. VI Sec. V Par. 
1(d) of the Constitution and Rule 1:5-3 grant 
certification directly to the County Court. State 
Ws, | WRGIGON isis 55 s.9 sd cic dene e amie saree e eet 379 

A judgment dismissing a counterclaim but not ad- 
judicating the main claim is not a final judgment 
and is not appealable in the absence of an ex- 
press determination that there is no just reason 
for delay and an express direction for the entry 
of judgment. Eisenberg v. Trad .............. 395 

The time limit for appeal from judgment of either 
civil or criminal contempt is 10 days. Stern v. 
CRISS ONG 8s ofa0o ows Sioa Scie aca Pe ae a 433 

A party cannot be estopped from asserting that an 
appeal taken by his adversary is out of time. 
Stes w. GRSsee oc << cece c ccs ceaed bonus epee 433 

A motion to alter or amend a judgment under Rule 
3:59-6 is effective to toll the time for appeal only 
if made in writing, unless the court has per- 
mitted it to be made orally. Stern v. Glasser .... 433 


ou 


APPEARANCE 


While special appearances have been abolished by 
Rule 3:12-2, the defense of lack of jurisdiction, 
if raised by motion, must be made before plead- 
ing and before taking any step in the cause 
constituting a general appearance. Trautman v. 
MICKGY i ccnnnder ck nonccanerndouure pepe eee 250 
A motion for summary judgment on the law consti- 
tutes a general appearance. Trautman v. Mickey 250 
Under Rule 3:4-6 a general appearance confers jur- 
isdiction over the person. Trautman v. Mickey .. 250 


ARBITRATION 


An action to remove an arbitrator may not be main- 
tained by summary proceedings. In re Arono- 


Witte... ROG UNle is 6005 c0050 dashes cade ee 330 
Status of New Jersey Arbitration Statutes in Labor- 
Management Relations by James E. Fagan ..... 401 


Arbitration awards can only be set aside or modified 
for a violation or ground listed in R.S. 2A:24-8. 
Pani: Be ENG x65 xsi aw) sieeuledea Pn dee 426 
An error in law is no ground for setting aside an 
arbitration award unless it appears on the face 
of the award the arbitrators intended to decide 
according to law or that the error was so gross 
as to suggest fraud or misconduct. Anco v. TV .. 426 
“Undue means” es used in R.S. 2A:24-8 comprehends 
a mistake in law by the arbitrators where the 
mistake appears on the face of the award or by 
the statement of the arbitrator and it appears 
the arbitrator intended to decide according to 
law. “Align We BV sos oles nowoe reaeens atau 426 


ASSIGNMENTS 


An assignment of a lease which has a provision 
against assignment, by the lessee’s assignee, 
without the knowledge or consent of the lessee 
but with the consent of the lessor, discharges the 
lessees liability under the lease. Silver v. Fried- 
WetANS: ALG ao sac cin ccs baci dine cotcde avin tne eaa nea 118 


ASSOCIATIONS 


An agent of an unincorporated association is auto- 
matically the agent of each of its members an& 
is liable to any member for damages suffered by 
reason of his breach of duty as agent. Marchitto 
Ws @oprah TR va kecnce nd tess nccsesssas ene . 211 
A member of an unincorporated association is a co- 
principal thereof and has no cause of action 
against the association or his coprincipals for 
wrongful conduct of their common agent. Mar- 
chitte v: Central. Bec. Teens cnc esgescu pene 211 


(Continued on next page) 
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Page Four 


CUSTODY 


In any proceeding for custody of a child, the para- 
mount concern of the court is for the best inter- 
ests of the child. Lavigne v. Family and Chil- 
dren’s Society 

The requirement of the probation office investigation 
in matrimonial actions involving custody con- 
tained in Rule 3:87-12 (a) was not mandatory on 
the Court in actions heard before April 1, 1952. 
RUE URSNOURY cos ciorinsneiwees sees oueweln es 

“Misconduct” which will deprive a mother of her 
right to custody means such conduct as will de- 
prive her of a moral right. Grove v. Grove 

As between the mother and paternal grandmother, 
custody will be awarded to the mother, unless to 
do so would imperil the child’s safety, morals, 
health and happiness. Grove v. Grove 

In the absence of misconduct by the mother, it is 
customary to award to her custody of a child of 
tender years. Grove v. Grove 

There is no absolute duty on father to pay the di- 
vorced mother for the support of the child where 
court awards her custody though she was the 
wrongdoer, but such payments may be ordered 
where it is “fit, reasonable and just”. Turney 
v. Nooney 





~ DAMAGES 


Wrongdoers who have conspired to reap a_ profit 
from a fraudulent transaction are jointly and 
severally liable for the return of the profit. 
Driscoll v. Burlington etc. et als 

Damages for failure to deliver material for which 

there is a market are the difference between the 

contract price and the market value at the time 
and place set for delivery. Agabiti v. Catana 

suit for material delivered and accepted and 
counterclaim for failure to deliver further ma- 
terial contracted for, plaintiff is entitled to judg- 
ment on his complaint for the material accepted 
and damages for failure to further deliver are 
part of the counterclaim not usable in reduction 
of the amount due on the complaint. Agabiti 

v. Catana 

Special ,damages arising out of inability to fulfill 
agreements for resale made after the original 
sales agreement do not enter into the assessment 
of damages for failure to deliver as per the sales 
agreement. Agabiti v. Catana 

In action against publisher, editor and author on 
libelous articles in which malice is alleged and 
punitive damages are to be considered, the jury 
should be instructed to consider punitive dam- 
ages as to each defendant separately and to 
render separate verdicts as to compensatory and 
punitive damages. Wilson v. Savino ........... 

Liability for compensatory damages is joint but 
liability for punitive damages is several. Wilson 
v. Savino 

Awards of $25,000 and $15,060 in these death actions 
held excessive and reduced to $15,600 and $7,500 
respectively or reversed. Capone v. Norton and 
Panepinto v. Norton ae 

In death action, jury can consider uncertainties of 
future only as related to the circumstances 
present in awarding damages and must make a 
fair and just award of compensatory damages to 
the parents for the reasonably expected pecuni- 
ary advantage lost; it is not free to make un- 


In 


‘ restrained and incommensurable awards. Capone 


v. Norton and Panepinto v. Norton ........... 
Where contract is partially performed and further 
performance is prevented by defendant, measure 
of damages is not the contract price but such 
portion of the contract price as the fair cost ot 
the work done bears to the fair cost of the whole 
work, plus such profit as would have been real- 
ized in deing the work not dene. Wilkins v. 
Bailey 


DEBTOR AND CREDITOR 


Where the holder of a note has resorted to the col- 
lateral and by his dealings therewith has dis- 
charged the debt which the note evidenced, that 


fact defeats any action on the note. Veterans 
SEMBLE SPIONR DR cf see rie alg ters aoa rors Alors usie mv bie whee Riel 
DELIVERY 
Recording creates a presumption of deiuvery. Thorpe 
v. Floremoore Corp and Moor .................: 
Where attorney retains mortgage for purpose of re- 
cording, delivery is accomplished. Thorpe v. 


Floremoore Corp. and Moore 


DEPOSITIONS 
A beneficiary of an inter vivos trust who has filed 
action for an accounting may examine the 

trustee under an order for depositions before 
answer for the purpcse of aiding him in estab- 

lishing fraud. United v. Schmid et als 

A party may secure protection from improper or 
oppressive interrogation under depositions by 
applying to the court for such protection under 

Rule 3:30-1. United v. Schmid et als 


DESCENT & DISTRIBUTION 


Under N.J.S. 3A:4-5 real and personal property of 
an intestate deceased pass to the same persons 
with representation admitted among collaterals. 
In re Allen ... 

Representatives of a deceased next of kin of equal 
degree with the living next of kin of an intestate 
decedent take per stirpes the share of realty and 
personality which their ancestor would have 
taken if living. In re Allen 


DISABILITY COMPENSATION 


Disability benefits may be legally claimed only for a 
period during which the employee is under the 
care of a legally licensed physician. Carbone v. 
Atlantic es 

Provisicn in policy that notice must be given within 
30 days of “commencement of first loss for which 
benefits may be claimed” is met where notice 
is given within 30 days of the time when 
the employee first came under the care of a 
physician, though the disability began earlier. 
Carbone v. Atlantic 


1952 Annual Index 


ve 
w 


ae) 


39 


434 


434 


338 


DISTRICT COURT PRACTICE 
Application to open judgment under Rule 7:10-2 is 
governed by the limitations in Rules 3:59 to 3:62 
inclusive. Pizzi v. Baker 
Claim that member of household who was served was 
illiterate is insufficient cause for opening default 
judgment. Pizzi v. Baker 
Rule 7:5-4 requires a defendant to defend either by 
entering an appearance or by filing an answer. 
Hulbert v. Collins 
Rules 3:8-3, 3:8-4 and 3:9-2 apply to answers in Dis- 
trict Court actions. Hulbert v. Collins 
Failure to set up specifically in the answer the de- 
fense of non-compliance with a condition prece- 
dent bars assertion of such non-compliance as a 
ground for judgment where the complaint af- 
firmatively alleged compliance. Hulbert v. Collins 


DIVIDENDS 

Segregation of funds to meet a declared dividend 
constitutes the corporation a trustee of the 
dividends for the stockholders and eliminates 
the statute of limitations. State v. U. S. Steel 

Dividends are separate and acistinct from the stock 
on which they are declared. State v. U.S. Steel.. 

Dividends declared on stock after attempted exercise 
of option to purchase the stock which is resisted 
by stockholder of record belong to the optionee. 
Rosecranz v. Fay ight: we: 


DIVORCE 

Proof of non access for 301 days before birth of child 
held insufficient to prove child was conceived 
by adultery. Egnozzi v. Egnozzi 

Accusations by husband that child conceived by wife 
was not his are insufficient to constitute extreme 
cruelty unless they endangered wife’s health or 
rendered her life of such extreme discomfort as 
to incapacitate her from discharging the marital 
duties; Henozzi vi MOnOZZ 66a 6 cis soso van 4ce cee’ 

Proof that husband was infecund after child was 
born and that marriage was childless for 15 years 
held insufficient to prove child was conceived by 
adultery. Egnozzi v. Egnozzi 

Where it is sought to prove adultery by circumstan- 
tial evidence and the consequence is not only to 
convict the wife of being an adulteress but also 
to make illegitimate a child born in wedlock, the 
proof must be such that there is no possible 
escape from the conclusion that adultery was 
committed. Eenozzi v. Egnozzi 

Divorce and Annulment in New Jersey by Hon. 
SME PA MINIS coos 5 ic hres sea oe ete cae ate ees 

A defendant in a foreign action for divorce who 
entered a general appearance therein and was 
represented at the trial, cannot thereafter attack 
the foreisn decree for lack of jurisdiction. 
Woodhous> v. Woodhouse Mane ; 

A party who remarries in reliance on a foreign 
decree is estopped from thereafter asserting the 
decree was invalid. Woodhouse v. Woodhouse 

A judgment nisi entered on a complaint charging 
simple desertion cannot be sustained on proofs 
establishint a constructive desertion. Cohen v. 


Cohen Pe. 3 ae Sol ont eer ate 
Appearance by defendant in foreign divorce action 
dces not of itself entitle subsequent decree 
therein to full faith and credi‘; where appear- 
ance was by fraudulent collusicn or was not 


truly adversary, it dces not serve to confer the 

constitutional protection. Isserman v. Isserman 
A foreign decree of divorce entered in a true advers- 

ary proceeding is entitled to full faith and credit 
Consti‘uticn. Isserman v. 








under the Federal 


Isserman 


DOWER 
Telis case Cistingvished ; 
v. Frank's Inc. 
A wife does net have 
by a corporation merely because her husband is 
the of the corporation. Frank 


overruled. Frank 


nd partls 


7 tockholde 
sole stocRnoidel 


In action by wife to establish dower in realty held 
by a corporation of which husband is sole stock- 
holder, corporate entity will not be pierced in 
absence of proof that the corporation was formed 
for the purpose of defrauding the wife of her 
dower. Frank v. Frank's Inc. 


DRUNKEN DRIVING 
State sufficiently makes cut case of drunken driving 
where from undisputed facts inference that de- 
fendant had been operating the vehicle is ines- 
capable, though no one actually saw the vehicle 
being driven. State v. Baumgartner ........... 
For a convicticn of a drunken driving under R.S. 
39:4-50 it is sufficient if the state proves impair- 
ment of the phvsical faculties of the defendant 
resulting from intoxicating liquor; it need not 
rove impairment of both the physical and 
mental faculties. State v. Ash 
EQUITY PRACTICE 


Where owner secks to quiet title as to a mortgage. 
must tender 











the amount of which is conceded, he 





payment of the mortgage and interest. Korn- 

huber v. Bosetti .. Loe plates een a Ne 
ESCHEAT 

The Escheat Act does not provide for counsel fees 

for defen :s and while the court may have 

power t such fees under Rule 3:54:7(b) it 

will not. in the exercise of its discreticn, do so. 

State \ RS): anvnaiaces PRRs awn a are Sem inertia sake 

Where cne claims property which otherwise will be 

escheated to the State under R.S. 2:53-15 et seq, 

the claimsnt must establish his right thereto by 

clear and convincing proof. State v. Otis and 

APRA AMEE: wake Pica aceite pares tien tatabenec cob ater ecee wince lig 
ESTATES 

While the Superior Court has jurisdiction in the 


administration of estates, it may in its discretion 
decline to exercise such jurisdiction where the 
estate is being administered in the Countv 
Court but should. in cases so requiring, retain 
jurisdiction to protect interested parties until ap- 
propriate proceedings are taken in the County 
Court. Caron et als v. Borden et als ; 
The act cf a Surrogate in appointing an administrator 
of a decedent's estate is a judicial function which 
cannot be collaterally attacked. Kornhuber v. 
Bosetti 
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Order directing withholding of distributive shares of 
residents of Rumania and Hungary is interlocu- 
tory in character and is governed by Rule 4:2-2 
(b) as to appeal. In re Estate of Simon 

Order directing withholding of distributive shares of 
residents of Rumania and Hungary pursuant to 
R.S. 3:26-18 does not appear to violate the 
treaties of the U. S. with these Republics. In re 
Estate of Simon 

Where caveat is filed attacking proposed will as 
product of unsound mind and no offer of prior 
will is made, it is error to allow probate of earlier 
will. In re Estate of Hoover 

Under N. J. S. 3A:4-5 real and personal property of 
an intestate deceased pass to the same persons 
with representation admitted among collaterals. 
In re Allen 

Representatives of a deceased next of kin of equal 
degree with the living next of kin of an intestate 
decedent take per stirpes the share of realty and 
personality which their ancestor would have 
taken if living. In re Allen 


ESTOPPEL 
The rule enunciated in the Kelleher case does not 
apply to and does not bar a subsequent action by 
the assured where he has entered no defense or 
counterclaim in the action against him and where 
under the policy his insurer is obligated only to 
defend actions against the assured and reserves 
to itself the right to litigate or settle such actions 
and independently, without any knowledge. 
participation, or ratificaticn by the assured, 
negotiates and effects a settlement of the prior 
action against the assured. Isaacson v. A. Gennet 
Superintendent of Buildings is not estopped by virtue 
of partial construction and assumption of obliga- 
tions by owner from revoking building permit 
illegally issued to owner. Adler v. Irvington 
The government may not be estopped by acts of its 
officers or agents in violation of a zoning ordin- 
ance. Adler v. Irvington 
A defendant in a foreign action for divorce who 
entered a general appearance therein and was 
represented at the trial, cannot thereafter attack 
the foreign decree for lack of jurisdiction. Wood- 
house v. Woodhouse 
A party who remarries in reliance on a foreign 
decree is estopped from thereafter asserting the 
decree was invalid. Woodhouse v. Woodhouse 
An individual borrower who, at the request of the 
lender forms a corporation so that a usurious 
loan may be made ostensibly to it is not thereby 
estopped from asserting the usury unless he was 
advised of or knew the purpose was to circum- 
vent the usury statutes. Gelber, et al v. Kugels. 
et al é 
One who has invoked the jurisdiction of a court and 
obtained a judgment therein is estopped from 
subsequently questioning the validity thereof in 
a collateral proceeding. Shore v. Shore 


EVIDENCE 
Evidence of statements made by a decedent after 
execution of his will as to the contents thereof 
offered for the purpose of establishing the con- 
tents at the time of execution is not admissible. 
In re Allen afee eis : 
It is error to charze that the responsibility of produc- 
ing witnesses is actually on the attorney and not 
primarily on the party: an unfavorable inference 
may be drawn from failure to produce a witness 
whether the failure is chargeable to the attorney. 
the party. or both. O'Neil v. Bilotta rotenone 
No infercnce may be drawn from failure of a party 
to take depositions of a witness whose testimony 
would be merely corroborative and where testi- 
mony was equally available to the adversary 
O'Neil v. Bilotta 
inference from failure of a party to produce a 
witness may be drawn where the witness is not 
within the jurisdiction of the court. or is equally 
available to both parties or his testimony is 
cumulative or inferior to what is already utilized. 
O'Neil v. Bilotta 
An inference that testimony of a witness who is not 
produced would be unfavorable to the party who 
knew of and failed to produce him is only per- 
mizsible where it would “be natural for the party 
to produce him.” O'Neil v. Bilotta 
Statements of an agent as to his authority not made 
in the presence of the principal are not competent 
evidence of express or apparent authority. Peri- 
got v. Steiker 
Where negligence is based on claim of violation of 
an ordinance, the ordinance must be put in 
evidence to demonstrate that it was enacted for 
the benefit cf a cl cf which the plaintiff was 
one. Moores v. Gulf 
Evidence of a contradictcry prior sta 
one’s witness is admissible only 
i harmful, adverse testimony given by 
evidence is not admissible 
rise testimony thcugh failing to 
stance expected. is not harmful. 
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witness; such 
wrere the sv 
render the a 
State: vi bemllo- 2.5 meena cs 
Parol evidence to establish a misrepresentation as to 
the nature of a memorandum is admissible. Kiel 












point of time to be admissible. State v. Shiren .. 
The tria! court is vested with discretion in ruling on 
remoteness cf evidence. State v. Shiren : 
Medical histcry given by a patient to his physician 
for the purpose of treatment is admissible. State 
Mfg sist b acts Bie eres rene aie Pages i. 
Held, it was error exclude on the ground of re- 
moten medical history given by defendant to 
his physician 10 months after the mishap in issue 
subject to being connected with condition at the 





time cf the mishap. State v. Shiren ............. 
Lay opinions as to intoxication are admissible. State 
Ege] bc): pene ne Cree ANTS og a Rm iawt Ce Aspe 


Evidence cf pricr ccntradictory statements of a 
witness tending to show bias. motive or interest. 
are admissible to prove such bias, motive or 
interest and to affect the witness’ credibility. 
State v. Salimone 

It is error for the court to charge jury on effect of 
failure of defendant to deny acts establishing his 
guilt where no such acts have been testified to. 
State v. Costa ; 
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Testimony by a witness as to prior convictions is 
admissible to affect credibility but should not 
be permitted to stand where the witness gives no 
other testimony material to the cause. State 
v. Costa 

R.S. 2:97-2 does not bar one not a party to the suit 
from testifying as to otherwise admissible state- 
ments of an incompetent made while of sound 
mind. Thorpe v. Floremoore Corp. and Moore .. 

In the absence of fraud or illegality, where a written 
agreement is complete on its face, oral testimony 
is not admissible to vary, alter or contradict it, 
or to supply terms with respect to which the 
writing is silent. Wilkins v. Bailey 

Statement by employee as to cause of injury properly 
admitted as part of res gestae under facts pres- 
ent which included that it was made within 15 
minutes of injury, while still lying prostrate and 


in agony. Atamanik v. Real Estate Management : 


Plea of guilty in lower court is admissible in trial de 


novo on appeal as admission against interest. 


State v. Baumgartner 
Where one claims property which otherwise will be 
escheated to the State under R.S. 2:53-15 et seq. 
the claimant must establish his right thereto by 
clear and convincing proof. State v. Otis and 
Grenthal 
Pleas of guilty made in a prior criminal action by a 
party in a civil action, on the same facts, are 
admissible as an admission against interest but 
such pleas by a stranger to the civil action are 
not admissible. Mead v. Wiley Methodist Epis- 
COR Oa io sk cer sreicanines gic een eatiidanens te 
Contradictory statements of a witness are admissible 
as such only if a suitable foundation, such as 
surprise or that he is hostile, is laid. Mead v. 
Wiley Methodist Episcopal Church 
In trial of civil cause based on alle 


alleged negligent 
operation of a vehicle by defendant's agent, evi- 
dence of plea of guilty by a third person in 
prior criminal action based on operation of the 
vehicle is not admissible. Mead v. Wiley Meth- 
odist Episcopal Church 


EXECUTION 


A wage execution may be issued against wages due 
from a foreign corporate employer authorized to 
do business in New Jersey though the employ- 
ment and wage payment is outside the state. 
Mechanics x. Penn. R. R. 

A foreign corporation is amenable to the jurisdiction 
of the New Jersey courts in garnishment if it 
could itself be sued by its creditor in this State. 
Mechanics v. Penn. R. R. 


EXTORTION 


R.S. 2:127-1 making extortion a crime does not ab- 
rogate the common law crime of extortion. 
SEAR VLOME fon oo sais sone 00d 2, nine bu viele me elie aa 

Each demand by an officer by color of office for 
money not due him constitutes a separate offense 
of attempted extortion. State v. Weleck 


FAIR TRADE 


Legend in invoice that purchaser by accepting the 
merchandise agrees to maintain fair trade prices 
on resale is not binding on purchaser and will 
not support enforcement of the price plan. Hoff- 
man-La Roche et als v. Weissbard et als 

‘Fair trade” prices may not be enforced against non 
signers though the products were manufactured 
and bought and are to be sold within the state 
if the products are dealt with in or affect inter- 
state commerce. Hoffman-La Roche et als v. 


tailers of prcducts produced or distributed in 
interstate commerce or affecting interstate com- 
merce unless the retailers have signed an agree- 
ment to maintain the minimum prices fixed. 
Hoffman-La Roche et als v. Weissbard et als ... 


ES 
Minimum Fee Schedule .... 


RECLOSURE 
A decree in foreclosure may not be collaterally at- 
tacked by a stranger. Armstrong v. Brown 


RGERY 
Delivery of a properly completed instrument, not 
endorsed in blank, to a trusted employee for 
delivery to the named payee or transferee does 
not bespeak negligence. Moss v. McCrane and 
First Nat] Bank 
The mere act of entrusting an agent with possession, 
for proper delivery. of an instrument duly bear- 
ing the name of the payee or transferee will not 
create an estoppel where the agent forges the 
name of the payee or transferee and turns the 
instrument over to an innocent purchaser. Moss 
v. McCrane and First Nat] Bank 
A bank which advances funds in reliance on a forged 
instrument of title must bear the loss in the 
absence of an estoppel against the rightful owner. 
Moss v. McCrane and First Nat] Bank 





AUD 

A judgment procured through the fraud of either of 
the parties or by the collusion of both for the 
purpose of defrauding a third person may be 
collaterally attacked by such third person. 
Cantabene v. Wallner 

A foreclosure procured in fraud of creditors may be 
collaterally attacked by the creditors. Cantabene 
v. Wallner 

Wrongdoers who have conspired to reap a profit 
from a fraudulent transaction are jointly and 
severally liable for the return of the profit. 
Driscoll v. Burlington etc. et als 

Under Rule 3:60-2 a judgment may be set aside for 
fraud on the court, at any time, whether the 
fraud be intrinsic or extrinsic. Shamas v. Shamas 


GAMING 


L. 1940 c 205 sec 1 amending R.S. 2:135-3 is uncon- 
stitutional as it reduced the penalty for pool 
selling and bookmaking. State v. Doto 

The legislature may constitutionally reduce the pen- 
alty for keeping a place for gaming purposes. 
State v. Doto 
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HABEAS CORPUS 


Trial errors, in general, are reviewable only by ap- 
peal and only such errors as constitute a denial 
of fundamental fairness shocking to the universal * 
sense of justice justify the issuance of habeas 
corpus. State v. Gordon 149 
Delay in applying for writ of habeas corpus is not a~_ 
sound basis for denying relief. Stage v. Cyn- 
QPS ace never cas Dea cd'edg care Cam ae eae Ona 
There is no time limit within which the writ of 
habeas corpus may be sought or issued. State v. 
Cynkowski 
Delay in seeking habeas corpus is not ground for 
denying the relief to which a convicted defend- 
ant might otherwise be entitled, but where the 
defendant bases his charges on his testimony, 
such delay is a relevant factor in evaluating his 
credibility. State v. Cvnkowski 


HUSBAND AND WIFE 


A husband's right of action per quod consortium 
amisit against his wife’s employer based on in- 
juries sustained by his wife while employed is 
abolished by the Workmen’s Compensation Act. 
Danek v. Homer et als 

Telis case distinguished and partly overruled. Frank 
v. Frank's Inc. 

A wife does not have any dower rights in realty 
held by a corporation merely because her hus- 
band is the sole stockholder of the corporation. 
Frank v. Frank’s Inc. 

In action by wife to establish dower in realty held 
by a corporation of which husband is sole stock- 
holder, corporate entity will not be pierced in 
absence of proof that the corporation was formed 
for purpose of defrauding the wife of her dower. 
Frank v. Frank’s 

Alimony agreement between separated spouses en- 
tered into to effect fair distribution and support 
and not to make possible a divorce is valid. 
Woodhouse v. Woodhouse 

An agreement in the nature of a family settlement 
is favored in equity. Michalski v. Michalski .... 

Services rendered and expenditures made by a hus- 
band on his wife’s individual property are pre- 
sumed to be a gift. Michalski v. Michalski 

A husband may use all proper influence over his 
wife, even for his own benefit, but gifts from a 
wife to her husband will be closely examined 
for improper influence such as duress. Michal- 
ski v. Michalski 

Where husband and wife separate by mutual consent 
and husband does not adequately support wife, 
there is an abandonment by agreement sufficient 
to support the wife’s action for separate main- 
tenance. Munger v. Munger 

A husband is liable for his wife’s support while they 
live separate and apart with his consent or by 
agreement. Munger v. Munger 

On application for alimony and counsel fees pendente 
lite in separate maintenance action, the applica- 
tion need not be accompanied by detailed sup- 
porting affidavit where complaint set forth all 
the facts necessary and is verified by affidavit 
incorporating all allegations thereof by reference 
pursuant to Rule 3:11. Gross v. Gross 

Quaere as to the right of a wife to enjoin a third 
person from alienating the affections of her hus- 
band. Trisolini v. Meltsner et al 

Provisions for alimony and maintenance in a settle- 
ment agreement which are. by agreement of the 
parties, incorporated in a subsequent divorce de- 
cree, merge therein and are subject to the court’s 
power to modify or revise them. Schluter v. 


110 


133 


133 


259 


Sehluter ....... Re nee 449 
A foreign divorce decree against a wife in a con- 
tested truly adversary action terminates the 
res adjudicata effect of a prior separate main- 
tenance decree as to her. Isserman v. Isserman.. 450 
IMMIGRATION 
Visa Practice and the Immigration Attorney by 
Americano EVAgostine «...< 2...6i00ccrdthncee seeewees 149 
INDEMNITY AGREEMENTS 
An indemnity agreement signed by a parent as 
guardian, in which he agrees to indemnify a 3rd 
person against any loss or damage from a claim 
of the child against such person, is void as 
against public policy. Loesch v. Vassiliades .. 55 


INDEPENDENT CONTRACTOR 


The duties imvosed by the Safety Code (R.S. 34:5-1 
etc.) are not an obligation of a general con- 
tractor who has subcontracted the work out 
unless he retains direction and control over the 
method of doing the subcontracted work and 
over the subcontractor’s employees: mere right 
to supervise compliance with the plans and 
specifications imposes no liability. Trecartin v. 


Wiattenes? Er0ast. 6: fcc wicswniconnennaaeeniaua 118 
A general contractor is liable in negligence where 
he actively interferes with a subcontractor’s 


compliance with the requirements of the Safety 
Code and participates in, by more than inaction, 
the subcontractor’s failure to provide required 
safeguards. Trecartin v. Mahoney Troast 
The obligations of the Safety Code apply only to 
the person or persons having control of the de- 
tails of the work and the manner of its perform- 
ance at the place involved. Trecartin v. Mahoney 


Troast 118 


INFANTS 


In considering whzther a child has been guilty of 
contributory negligence, it is necessary to take 
into consideration the age of the child, its ex- 
perience and its capacity to understand the risks 
and dangers to which it was exposed in the situ- 
ation involved. Hellstern v. Smilowitz 

A child old enough to be capable of negligence is 
under a duty to exercise such degree of care as 
is usually exercised by persons of similar age, 
judgment and experience. Hellstern v. Smilowitz 61 

The rule that a child under the age of 7 years is 
incapable of contributory negligence is not the 
law of our state. Hellstern v. Smilowitz ........ 61 
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INJUNCTION 

While the rule that equity will not enforce by in- 
junction the ordinances of a municipality, has 
been relaxed to permit a municipality to seek 
such aid in preventing zoning ordinance viola- 
tions, it has not been altered as to private liti- 
gants. Morris et al v. Haledon et al 
individual suitor may not secure an injunction 
simply by proving a violation of a zoning ordin- 
ance; he must show the violation is a nuisance 
resulting in special damage to him. Morris et al 
v. Haledon et al 
injunction is a preventive measure which is 
issued only to afford relief against future acts 
actually threatened or apprehended with reason- 
able probability. Trisolini v. Meltsner et al ... 
Where injunction is sought in a case of novel im- 

pression, not only should ihe right be clear, but 

the facts giving rise to the claim of right should 

be clear as well. Trisolini vy. Meltsner, et al .... 
Quaere as to the right of a wife to enjoin a third 

person from alienating the affections of her hus- 

band. Trisolini v. Meltzner et al 


INSURANCE 
Where a secured debt is paid in full by the debtor 
after the security is destroyed by fire there is no 
loss sustained by the creditor and hence no re- 
covery on a fire policy insuring the creditor's 
interest in the security. Flint v. Firemens 
Fire insurance is a contract of indemnity and covers 
only actual loss suffered by the insured. Flint 
v. Firemens 
A mortgagee or other person having merely a secur- 
ity interest in property may take out fire insur- 
ance in his own name covering the property and 
his claim on the policy will not be defeated by 
the existence of other interests in the insured 
property. Flint v. Firemens 
Provision in contract for sale of realty on term pay- 
ments that vendee will pay for fire and liability 
insurance in an indeterminate amount imposes 
no obligation on the vendor to procure liability 
insurance indemnifying the vendee. Moscowitz 
v. Middlesex 
A child who on his way home from school crossed 
street and abutting property to play at a house 
being built, was not “going directly from school 
to home” within contemplation of insurance 
policy so limiting coverage. Metzler v. London 
Guarantee 
A policy issued in conformity with the Financial 
Responsibility Act cannot be cancelled ab initio 
as against third persons after a loss covered by 
the policy has occurred, despite the assured’s 
breach of a warranty or a condition precedent. 
Atlantic v. Bingham et als 
The Motor Vehicle Financial Responsibility Law, 
R.S. 39:6-1, is operative as to insurance issued in 
conformity therewith where in fact the law is 
applicable, though the Director of the Division 
of Motor Vehicles has not called for proof of 
financial responsibility. Atlantic v. Bingham 
| ne mere Aye oe en - 


INTEREST 
In exercising its discretion to fix the rate of interest 
to be charged a fiduciary who has breached his 
trust, the court should do so in the light of the 
character of the breach and unless the trustee 
has acted in bad faith or intentionally committed 

a breach, the usual charge is simple interest at a 
rate which will give the beneticiaries the amount 
they would have received if no breach had been 
committed. State etc. v. National Surety 

A fiduciary who commits a breach of trust and be- 
comes liable for a sum of money, is ordinarily 
liable for interest thereon at the rate he received 

or should have received, or if there is no proof 

of such rate then at the legal rate or current 
rate on trust investments or such other rate as 

the court may in its discretion determine. State 
etc. v. National Surety 


INTERNATIONAL LAW 
Order directing withholding of distributive shares of 
residents of Rumania and Hungary pursuant to 

R.S. 3:26-18 does not appear to violate the 
treaties of the U. S. with these Republics. In re 

Estate of Simon 


INTERPLEADER 
The Chancery Division of the Superior Court should 
not exercise its jurisdiction to grant interpleader 
where a County Court action is already pending 
in which that relief could be had by counter- 
claim. Tumarkin v. Friedman and Manufacturers 
Cutter Corporation 
The County Court has jurisdiction to entertain a 
counterclaim for interpleader. Tumarkin vy. 
Friedman and Manufacturers Cutter Corporation 


INTERSTATE COMMERCE 
Where one, such as an I.C.C. certificate holder, oper- 
ates under a governmental franchise in the field 
controlled thereby, he assumes liability for acts 

done by others to whom he grants permission to 

use that franchise. Trautman v. Mickey 


INTERVENTION 
A motion to intervene under Rule 3:24-1 must be 
accompanied by a pleading setting forth the 

claim or defense for which intervention is sought 

and showing that his interest may be inade- 
quately represented by the parties to the action. 

Clifton v. Cresthaven 


INVITEES 
A business visitor who goes outside the area of his 
business invitation, becomes either a trespasser, 

social guest or licensee depending upon whether 

he does so without or with the possessor’s con- 

sent or permission. Tomsky v. Koczka 


JUDGMENTS 
A judgment procured through the fraud of either of 
the parties or by the collusion of both for the 
purpose of defrauding a third person may be 
collaterally attacked by such third person. Can- 
tabene v. Wallner 
(Continued on next page) 
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A Sicacionnen pr melt in ieaial of creditors may be 
collaterally attacked by the creditors. Cantabene 
v. Wallner 
The act of a Surrogate in appointing an administrator 
of a decedent’s estate is a judicial function 
which cannot be collaterally attacked. Korn- 
huber v. Bosetti 
Applications for relief from final judgments under 
Rule 3:60-2 are addressed to the discretion of 
the court and are to be made by a party to the 
action or, at least by one whose rights were af- 
fected by the judgment at the time of its entry. 
Shamas v. Shamas 
Held, court improperly exercised its discretion in 
setting aside divorce for perjury committed at 
trial. Shamas v. Shamas 
Perjurious testimony as a ground for relief from a 
judgment must be clearly established to have 
been willfully and purposely given, material to 
the result, amd not discoverable by the party 
asserting it by the use of reasonable diligence in 
time to have offset it at the trial. Shamas v. 
MEIAS cits sek pics ces ain cele ean ben ve 
Perjurious testimony alone may be a ground for 
relief from a final judgment as a fraud against 
the court..Shamas v. SNAMAS .....6<0.5s5s00200% 
Under Rule 3:50-2 a judgment may be set aside for 
fraud on the court, at any time, whether the 
fraud be intrinsic or extrinsic. Shamas v. Shamas 
A decree in foreclosure may not be collaterally at- 
tacked by a stranger. Armstrong v. Brown 
A judgment removing an arbitrator, where that is 
the only relief sought, is final and appealable. In 
re Aronowitz v. Reyville ..........00..cssesse000 
Application to open judgment under Rule 7:10-2 is 
governed by the limitations in Rules 3:59 to 3:62 
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SECIAGIVE. RIZZA We SSAC: (oncogenes ewe vs ewe ces 
Claim that member of household who was served 

was illiterate is insufficient cause for opening 

default judgment. Pizzi v. Baker ............... : 


While the court may not impute to a verdict a mean- 
ing which the jury doubtfully intended to impart, 
yet a verdict may be molded in consonance with 
the plainly manifested intention of the jury and 
— entered accordingly. Lampert et als 

Mikos 
inne! y a verdict of no cause on plaintiff's action 
will not impliedly embrace an affirmative finding 

for the defendant on a counterclaim. Lampert 

et als v. Mikos 

Verdict of no cause in action for possession in which 
sole issue was defendant’s claim of title by ad- 
verse possession, justifies molding of verdict and 
entry of judgment for possession for defendant. 
Lampert et als v. Mikos 

A judgment dismissing a counterclaim but not ad- 
judicating the main claim jis not a final judgment 
and is not appealable in the absence of an ex- 
press determination that there is no just reason 
for delay and an express direction for the entry 


of judgment. Eisenberg Triad 
JUDICIAL CONFERENCE 
IN rire Scere eee are Meck eae 
Report on Improving Criminal Justice ............. 
Report on Indigent Litigants ....................... 


Report of Committee on Improvement of Sentencing 
and Probation Procedures 
Preliminary Report of the Administrative Director 
of the Courts 


JURIES 


A party with knowledge of the incapacity of a juror, 
cannot permit such juror to sit in judgment 
without objection, and then if the verdict is 
adverse, urge such incapacity as a ground for 
reversal. State v. Mulvany 


JURISDICTION 


The Chancery Division of the Superior Court should 
not exercise its jurisdiction to grant interpleader 
where a County Court action is already pending 
in which that relief could be had by counter- 
claim. Tumarkin v, Friedman and Manufacturers 
Cutter Corporation 

While the County Court does not have jurisdiction to 
entertain an original complaint for equitable 
relief it may entertain such claim for relief by 
way of defense or counterclaim to a main cause 
properly within its jurisdiction. Tumarkin v. 
Friedman and Manufacturers Cutter Corporativi 

The County Court has jurisdiction to entertain a 
counterclaim for interpleader. Tumarkin  v. 
Friedman and Manufacturers Cutter Corporation 

The constitutional ‘requirements as to due proccess 
are satisfied in a cause in which the court al- 
ready has jurisdiction by the giving of notice 
within or without the state with ample oppor- 
tunity to be heard. Kase v. Kase 

While ordinarily the court’s jurisdiction over a cause 
and over the parties terminates with the final 
decree or judgment, the court's jurisdiction in 
divorce actions continues after final decree for 
the entry of orders effecting alimony. Kase v. 
DOMED tet free cite Cee RG UNe Row SRR ork p Cok 

The Chancery Division has jurisdicticn to grant 
alimony in a summary proceeding after a New 
Jersey divorce in which the husband was served 
personally within the state, though both the 
husband and wife thereafter moved outside the 
state and notice of the application for alimony 
is served cutside the state. Kase v. Kase 

Action by divorced wife against former husband and 

second wife for arrearages allegedly due under 

alimony agreement from husband and to set 

aside alleged fraudulent conveyance of N. J. 

property by husband to second wife so that lien 

for the arrearages may be impressed thereon, is 
an action in persscnam and not one quasi in 
rem. Scheuplein v. Scheuplein .............++++ 
action quasi in rem is a proceeding “against the 
defendant personally although the real object is 

to deal with particular property”. Scheuplein v. 

Scheuplein 

Our courts have jurisciction to entertain an action 
by a railroad employee against his union for 
damages for alleged breach of duty in failing to 
enforce a collective bargaining agreement. Mar- 
chitto v. Central R. R 
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While special appearances have been abolished by 
. Rule 3:12-2, the defense of lack of jurisdiction. 
ge! § raised by motion, must be made before plead- 

ing and before taking any step in the cause con- 
stituting a general appearance. Trautman v. 
Mickey 

A motion for summary judgment on the law consti- 

tutes a general appearance. Trautman v. Mickey 

Under Rule 3:4-5 a general appearance confers juris- 

diction over the person. Trautman v. Mickey.. 


JURISPRUDENCE 
The court will not discard an established common 
law principle which has far reaching effects but 
will leave the change, if any. to the legislature. 
Rennan -V PROBMOUED |. acon ork os ove ser eerereeens 


LABOR 
Held termination of contract by Union on April 30 

in accordance with provisions thereof, did not 
deprive employees of vacation rights thereunder 

to which they became entitled under the con- 

tract on June 1. Textile Workers v. 


Contractual provisions for vacation with pay are 
neither a gratuity nor gift but additional com- 
pensation or reward to which the employee 


becomes entitled on performarce of the obliga- 
tions of and subject to the conditions of the con- 
tract. Textile Workers Paris 
Striking against employer does not constitute a quit- 
ting or abondonment of employment and does 
not terminate the relationship of employer and 
employee. Textile Workers v. Paris 
Status of New Jersey Arbitration Statutes in Labor- 
Seneicm nt Relations by James E. Fagan 





LACHES 
Delay of over 10 years in bringing action for separ- 
ate maintenance does not constitute laches where 

court has not been prejudiced thereby in ascer- 

taining the the husband does not ap- 

pear to be either. Munger 

v. Munger 


LANDLORD & TENANT 
The Tenement House Act imposes no duty on a 
landiord to maintain lights in hallways during 

the daylight hours unless the Tenement House 

Board has first rendered an opinion that the 
hallways are not sufficiently lighted. Pitaresi 
Appello idles te 

There is no common law 


facts and 
prejudiced thereby 


duty on a landlord to 


maintain lights in hallways, unless he has as- 
sumed such duty. Pitaresi v. Appello .......... 
The duties imposed by the Tenement House Act 


being an cnlargement of the common law duties 


of the landlord, must be clearly set forth and 
cannot be extended by implication. Pitaresi v. 
AIDEN: 2.coauie ses Aeon oaaloetbee maine ae ceee 


lan lord against tenant to recover dam- 
ages for fire in tenant’s apartment, the burden 
of proving the fire was caused by the tenant’s 
negligence is on the landlord, in the absence of 
Lefeber v. Goldin 


In suit by 


a contractual provision. Lefeber v. Goldin ..... 
A tenant is n [ liable for damages caused by a fire 
of acciden 31 crigin which occurred in the de- 





mised premises. Lefeber v. Goldin 
Where the wh: le term of a lease and the whole of a 
lessee’s interest therein is transferred by the 
lessee to a third party, the instrument of trans- 
fer amoun‘s to an assignment and not to a sub- 
lease and gives the third party the same privi- 
leges of renewal as the original lessee had. 
Dries v. T. ‘enton 
A requirement in a lease that nx otice of intention. to 
renew the term must be given in writing may 
be waived either by parcl agreement or by the 
actions of the parties. Dries v. Trenton 
A landlord is under an implied obligation to restore 
premises damaged by fire where the lease pro- 
vides the tenant is not to be relieved of the obli- 
gation to pay rent by reason of any fire and that 
the premises are to be restcred by the tenant or 
the landlord at the landlord’s eleciion, and the 
landlord has notified the tenant of his election 
to make the repairs. Burnstine v. Margulies .... 
A landlord who is under an obligation to restore 
damaged premises must begin restoration within 
a reasonable time and ccmplete it with reason- 
able dispatch. Burnstine v. Margulies 
A default by the tenant in the payment of rent does 
not relieve a landlord of his obligation to restore 
damaged premises, and vice versa. Burnstine 
We RIMOROMCR (Ces aaw cou seen Re aainels cmpabinees ; 
A landlord’s wrongful acts or omissicns which de- 
prive the tenant of the beneficial use of the de- 
mised premises causing him to quit same con- 
stitutes a constructive eviction terminating any 
obligation to pay rent thereafter. Burnstine v. 
MAPICS. dec ra one oe ee eee eer 
assignment of a lease which has a provision 
against assignment, by the lessee’s assignee, 
without the knowledge or consent of the lessee 
but with the consent of the lessor, discharges 
the lessees liability under the lease. Silver v 
Friedman et als ; 
District Couris have jurisdiction in tenan 
dadsmage suits: Fields v. Smith: ....<s.0i0.0+< 
A tenant may. in an action for res stitution, recover 
rents paid in excess of the maximum approved 
by the Federal Housing Administraticn on prop- 
erty financed under Sec. 207 or 608 of the Na- 
tional Housing Act. Brinkman v. Urban 
Generally a landicrd is under no duty to light a 
common passageway, but if it is so constructed 
or maintained as to be dangerous, he must 
provide a light s so grad the danger may be seen, 
or provide some cther safeguard. Hedges v. 
Housing Authority 
A landlord is under a duty to a tenant's 
exercise reascnable care to render 
passageway reasonably safe. Hedges v. 
AERIAL oc Su ends cok uote EMO mccae een 
Existence of fire escape by which tenants could 
enter and leave premises is not such alternative 
way as will make tenant's use of knowingly de- 
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or assumption of risk as a matter of law. Cam- 
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LICENSE 


Authority of 


LIBEL 


Liability for compensatory damages is joint but 
liability for punitive damages is several. Wilson 
v. Savino 
Where the libel charged is libelous per se, the defense 
of truth must be fully pleaded as to every par- 
ticular and must be strictly proved to be availed 
of. Wilson v. Savino 
In action against publ lisher, editor and author of 
libelous articles in which malice is alleged and 
punitive damages are to be considered, the jury 
should be instructed to consider punitive dam- 
ages as to each defendant separately and to 
render separate verdicts as to compensatory and 
punitive damages. Wilson v. Savino 


coupled with an interest may be 
protected by equity beyond the death of either 
the licensor or licensee such is not the case 
where the agreement creating the license indi- 
cates it is personal to the licensee. Moore vy. 
Schultz 
Rights under agreement granting to A a license to re- 
move gravel without right of assignment does not 


While a license 


pass to A’s heirs or next of kin on his death. 
Moore VicSCHWtZ: 3 cc sacs cee 
LIMITATIONS 

The 16 vear limitation of R.S. 2:24-5 is confined to 
actions upon sealed instruments for the payment 
of money only. Miller et al v. Hudson ......... 

An acticn by a county employee against the county 
to recover the statutory rate of pay for services 
rendered i S within the 6 year statute of limita- 
tions. Miller etcall-wikhudson | c. ccs cscaueoeee 


The presumption of paymenc azising from lapse of 
time cannot be invoked by third persons not 
holding under the mortgagor. Lake Waterloo v. 
Kestenbaum and Jacobson 

The presumption of payment arising from lapse of 
ee can be used onky as a shield. Lake Waterloo 

. Kestenbaum and Jacobson 
snes. proof of non payment of mortgage for 20 years 
is not alone conclusive of an adverse holding 
and does not bar the rights of the mortgagee. 
Lake Waterloo v. Kestenbaum and Jacobson 

N. J. S. A. 2A:14-6 does not extinguish the debt, it 

merely prevents suit on the mortgage. 


MAINTENANCE 


There is no absolute duty on father to pay the 
divorced mcther for the support of the child 
where court awards her custody though she was 


the wrongdoer, but such payments may be 
ordered where it is “fit, reasonable and just” 
Turney v. Nooney ..... 
MAGISTRATE’S 
Annual Conference of Municipal Magistrates and 


Traffic Court Prosecutors 
Municipal magistrates should observe “the mandate 
of Rule 8:4-l(c) and advise defendant's of their 
State v. Baum- 


right to counsel in every case. 
gartner 
MANDAMUS 

The right to apporticnment of taxes and assessments 
does not necessarily cease with the institution 
of tax foreclosure proceedings, but. in the cir- 
cumstances here present, the Court will not lend 
its ccon*pulsory process to enforce same. Evans 


v. Newark 


MANSLAUGHTER 


A single act resulting in the death of more than one 
person constitutes but one offense of manslaugh- 
ter and not as many offenses as the number of 
perscns killed. State v. Penn. R. R. 


MARRIAGES 


A marriage license officer has a measure of judicial 
authority to determine whether a legal impedi- 
— to the marriage appears to exist. Antunes 

Antunes ard abumiulty 7.6). .40e nee wren 

A we clerk may refuse to issue a marriage license 
where the validity of a prior divorce of one of 
the parties is doubiful. Antunes v. Antunes and 
Tumulty 


MASTER & SERVANT 


Injuries sustained by virtue of occupational disease 
not covered by the Workmen’s C:cmpensation 
Act. are subject to the ccmmon law rights and 
duties between master and servant. Kress v. 
INCANEIE 55 nik ct ecm aen tent tive. 5 RAISE EE 

The chiigations cf the Safety Code apply only to the 
person or persons having control of the details 
of the work and the manner of its performance 
at the place involved. Trecaritin v. spaneiined 
PRPBGED pc ci tio carotene te AUT eee TRE a on 


A general contractor is liable in negligence w there he 
actively interferes with a subcontractor’s com- 
pliance with the requirements cf the Safety Code 
and participates in, by more than inaction, the 
subcontractor’s failure to provide required safe- 

guards. Trecartin v. Mahoney Troast 

The duties ir posed by the Safety 
eic.) are not an obligation of a general cs seo 
who has subcontracted the work out unless he 
retains directicn and control over the method 
of dcing the subcontracted work and over the 
subeontractor’s employees: mere right to super- 
vise compliance with the plans and specifications 
imposes no liability. Trecartin v. Mahoney Troast 

Wage Stabilization Regula: icns by James E. Fagan.. 

One who hires an employee of another to do certain 
work for him and pays the employee therefor, is 
not liable to the employer unless he knew or 
had notice cf the relation of master and servant 
and induced the employee to depart from his 
duty to his employer. Amatrudi v. Watson 

Our courts have juris sdiction to entertain an action 
by a railroad employee against his union for 
damages for alleged breach of duty in failing 
to enforce a collective bargaining agreement. 
Marchitto v. Central R. R. 

a corporate offcer to hire an em- 

ploy ee for life cannot arise by mere implication: 

it must be expressly conferred or ratified. Sava- 
rese v. Pyrene 


(Continued on next page) 
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Promise, “You will have a foreman’s job for the rest 
of your life,” held too indefinite to constitute a 
contract for life employment. Savarese v. Pyrene 

Contracts for life employment are reluctantly en- 
forced by the court and are only upheld where 
it most convincingly appears it was the intent of 
the parties to enter into such an agreement and 
all the terms thereof are clearly, specifically and 


definitely expressed. Savarese v. Pyrene ..... 
MORTGAGES 
Where attorney retains mortgage for purpose of 
recording, delivery is accomplished. Thorpe v. 
Foremoore ‘Corp. and Moore: .. os 05560 cccsaves 
N. J. S. A. 24:14-6 does not extinguish the debt. it 


Lake 


merely prevents suit on the mortgage. 
Waterloo v. Kestenbaum and Jaccbson 
Mere proof of non payment of mortgage for 20 years 
is not alone conclusive of an adverse holding and 
dces not bar the rights of the mortgagee. Lake 
Waterloo v. Kestenbaum and Jacobson ......... 
The presumpticn of payment arising from lapse of 
time cannot be invoked by third persons not 
holding under the mortgagor. Lake Waterloo v. 
Kestenbaum and Jacobson F Ser 
The presumption of payme arising from lapse of 
time can be used only as a shield. Lake Waterloo 
. Kestenbaum an _ 2cobson 











MOTIONS 


be made in 
them to be 


All motions other than during trial must 
writing unless the court hig 


made orally. Stern v. Gla 
A motion to alter or amend ent under Rule 
:53-6 is eifeciive for appeal 





only if made 
permitted it to be m 





in writing. unless the court has 


v. Glasser 


MOTOR VEHICLES 


Vehicle Financial Responsibility Law. 
3:6-1 is operative as to insurance issued in 
therewith where in fact the law is 
though the Director of the Division 
has not called for proof of 
Atlantic v. Bingham 


The Mot: r 
RS. 
po hoe 
applicable. 
of Motor Vehicles 
financial responsibility 
CR Bis en alen ces 

A policy issued in cc wnformity 
Res ponsibility Act cannot be 
as against thi rd persons after a loss covered by 
the policy has cccurred. despite the assured’s 
breach of a warranty of a condition precedent. 
Atlantic v. Bingham et als 


with the Financial 
cancelled ab initio 








MUNICIPAL LAW 


rl is a coordinate or 


A municipal Housing Auth 
a not a subordinate 


autonomous bcard or body 
board or bcdy the provisions of R.S. 40:73-5 
elating to appcintments. Monte v. Milat 

Where a term of cffice is fixed by statute, any ap- 
pointment during the term must be fer the un- 
expired portion thereof only or it is invalid. 
Monte v. Milat ar 

Holders in due ccurse of negotiable 
have an equity in the transaction from which 
they emanated which overrides that of the pub- 
lic in attacking the transaction. Driscoll v. Bur- 
lington etc et als 

Public officers are fiduciaries 
public weal owing the public an escapable obli- 
gaticn to exercise their discreticn honestly and 
to the best of their abilitv, with the highest 
fidelity, in the public interest. Driscoll v. Bur- 
lington etc et als 

An agreement or transaction entered into by a public 
officer on behalf of a public body as a result of 
corrupting influences and without fair, intelligent 
and independent consideration, is contrary to 
public policy and voidable. Driscoll Burling- 
ton etc et als 

A sale to a public body accomp! lished through the 





municipal bonds 


and trustees of the 





use of political influence w hich induces a public 
rc breac! hic + tc rmindah!l  ) 
offcer to breach his trust is voidable. Driscoll 
v. Burlington etc. et als fesse eid oes 

Want of power to issue bonds is the only defense 


available to a municipal corporation which has 
issued negotiable bonds held by a holder in due 
course. Driscoll v. Burlington etc. et als 
A policy or practice of employment established and 
continued for a long time, by municipal super- 
visory employees, is, if negligent, active wrong- 
doing by the municipality Kress v. Newark 
Failure to provide guards on a power jig saw is not 
“active wrongdoing” which will render a munici- 
pal corporation liable where it was performing a 
public duty in supplying the machine and where 
adequate safety rules and instructions were 
given. Meyer v. Brd cf Ed. and Curry : 
“Active wrongdoing” as used in the rule relating to 
liability of a municipality for acts in discharge 
of a public duty means a “positive. affirmative 
act, wrongful in itself”. Meyer v. Brd cf Ed. and 
Curry 
A municipality may under its 
the registration of bathers g 
beaches and exact a reasonable fee for 
istration. Kirsch v. Manasquan 
A purported contract between an o 
icipality to secure a change in zoning of the 
owner's property is ultra vires and all proceed- 
ings to effectuate it are coram non judice 
void. Houston v. Autcmotive eertite vee 
Contract between owner and municipality that in 
consideration of rezcning of owner’s property 
certain restrictive covenants are imposed thereon 
is void. Houstcn v. Autcmotive 
Contracts between owners and muni 
zoning purposes are against public policy. 
fON- Vi AOINGUING ooo ok ceca dsasasicn cats 
An emplovee who has joined a pension retirement 
fund is not thereby prevented from electing to 
retire under a subsequently enacted retirement 
‘plan fer which he qualifies. Craster v. Newark 
An employee who is qualified to retire under each 
of two separate statutory pension retirement 
plens has the privilege of electing the one under 
which he wishes to retire. Craster v. Newark 
A municipality may not arbitrarily limit the number 
of junk yards which will be permitted within its 
boarders. Messina v. Lodi 
Regulation of junk yards comes under the police 
power and to be valid such regulation must be 
based upon a reasonable relation to public 
health, welfare or safety. Messina v. Lodi 





power require 
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395 


395 


102 


102 


117 


A municipal employee, as 


Board of Commissioners in distributing powers and 
duties among members pursuant to R.S. 40:72-5 
must do so fairly so that each has a substantial 
share. Grogan et als v. De Sapio et als ......... 

Action of municipal gov’t in excess of powers grant- 
ed by statute does not involve discretion and 
will be set aside by the court. Grogan et als v. 
De Sapio et als 


P.L. 1948 c 198 authorizing the creation by edna in. 


of Municipal Parking Authorities with power to 
issue bonds is a valid enactment. DeLorenzo v. 
Hackensack 
A municipality cannot directly or indirectly pledge 
its credit to secure payment of bonds of a Park- 
ing Authority created under P.L. 1948 c. 198. 
DeLorenzo v. Hackensack. «...2.43.00000cccenesees 
The vacating of streets is a matter within the dis- 
cretion of the municipal fathers to be determined 
by a consideration ot what will be in the public 
interest and all relevant matters should be con- 
sidered, not merely the usefulness or non use- 
fulness of the street. Pyatt v. Mayor & Council 
CDG GR co sissies Sawa im wl gd eee ee ee 
Judicial superintendance of municipal action in va- 
cating streets is confined largely to whether the 
acilon was tainted with fraud or palpably not in 
the public inierest. Pyatt v. Mayor & Council 
ot Dunellen iadine deisaice we se eee eae 
An ordinance is voidabie if any one of the council- 
men who voted for it was at the time disquali- 


fied by reason of private interest at variance 
witn the impartial performance of his public 
duty. Pyatt v. Mayor & Council of Dunellen 


the amount requested 
the legislature has 
and appropriation 


Fitz- 


Freeholders must appropriate 
by a county agency where 
made request by the agency 
by the county ae Nolan et al 
patrick et al : 

Where Freehoiders question the legality or necessity 
of items in an appropriation which tney are by 
statute required to make, they cannot disallow 
them but can institute a direct proceeding in 
the courts to attack tic requisition. Nolan et al 
v. Fitzpatrick et al i 

A municipality may not impose conditions on the 
operations of a statute wnicn the legislature has 
not either expressly or by implication authorized. 
Magnolia Development v. sMaagnolia 

A municipality may not impose conditions on the 
operations of a statute which the legislature has 
not either expressly or by implication author- 
ized. Magnolia Development v. Magnolia 

to refuse approval of 


Municipality has no power 


plan which complies with R.S. 46:25-1 et seq. 
because of dissatisiaction with developer. Mag- 
nolia Development v. Magnolia ................ 


Municipal controls over developments authorized by 
R.S. 40:95 and 4U:06 must be imposed in accord- 
ance with the provisions and procedures therein 
prescribed. Magnolia Development v. Magnolia 

may not secure an injunction 

a violation of a zoning ordin- 

violation is a nuisance 

to him. Morris et al 


An individual suitor 
simply by proving 
ance; he must show the 
resulting in specia! 
v. Haledon et al ; 

While the rule that equity will not enforce by in- 
junction the ordinances of a municipality, has 
been relaxed to permit a municipality to seek 
such aid in preventing zoning ordinance viola- 
tions, it has not been altered as to private liti- 
gants. Morris et al v. Haledon et al ............ 

R.S. 18-5-30 bars any action against a school district 
or school board for pet injuries from the 


damage 


sonal 


use of any grounds or buildings regardless of 
whether the injury was occasioned by active 
wrongdoing, nuisance or mere _ negligence. 
Tnompson v. Bd of Ed. of Millville ............ 
The legislature, barring constitutional prohibition, 
may render a governmental agency totally or 
partially immune from tort liability or may 


modify or abrogate the common law rule of tort 
immunity. Thompson v. Bd of Ed. of Millville 
40:55-15 which authorizes a municipality to 
maintain a suit to enjoin sales of lands forming 
part of subdivision before such subdivision has 
been approved. applys only to those municipal- 


RS. 








ities which have created planning boards and 
exercised the other powers conferred by RS. 
40:55-1 to 21. Rahway v. Raritan Homes ...... 
Ordinance defining “public garage” as any building 
or premises at which service connected with 
vehicles is rendered, whether housed or un- 
housed, includes parking lots. Newark v. Martin 


hold a municipality liable in negligence for an 
act of its employee, it must be shown that the 
act was performed by the direction or with the 
participation of the municipality. Johnson v. 
Monmouth 
To establish that an act of a municipal employee 
was done with the participation or authorization 
of the municipality it should be established that 
the municipality was authorized or under a duty 
to do the act. Johnson v. Monmouth 
distinguished from a mun- 





icipal officer, is in contractual relationship 
with the municipality and may sue for breach 
of contract. Miller et al v. Hudson ............. 


employee to recover stat- 
utorily fixed compensation for services rendered 
is an action in assumpsit for services rendered in 
which the statute merely fixes the rate of pay. 
Miller et al v. Hudson 
An action by a county employee against the county 
to recover the statutory rate of pay for services 
rendered is within the 6 year statute of limita- 
tions. Miller et al Hudson 
A marriage license officer has a measure of judicial 
authority to determine whether a legal impedi- 
ment to the marriage appears to exist. Antunes 
v. Antunes and Tumulty 
A city clerk may refuse to issue a marriage license 
wher2 the validity of a prior divorce of cne of 
the parties is doubtful. Antunes v. Antunes and 
WRRMNIEENN Me ao Ss. orc ah ace, coi a Ua nie weal A ee 
Acceptance by a municipal employee of salary paid 
and making of the budget by the municipality 
and assessment of taxes, based on such accept- 
ance, constitutes a waiver by estoppel of any 
claim for additional salary. 


An action by a municipal 
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The duties of a henna attorney to the borough in- 
clude the general duties and obligations of a 
lawyer to his client, including observance of the 
standards of ethics. and any violation thereof 
constitutes misconduct in office. State v. Weleck 

The public easement for the full width of a roadway 
is not vacated or lost merely because it has not 
been used for its entire width as a road. Chan- 
cery Div. Bd. of Freeholders v. Cimorelli et als . 

An encroachment on a highway cannot be legalized 
by lapse of time. Chancery Div. Bd. of Freehold- 
ers vi Cimiorells et alls)... discce ss can ceekenn cea ne 

Municipalities have no constitutional grant of police 
power but have the legislative grant of such 
power under R.S. 40:48-2. Fred v. Old Tappan 

A municipality may, under its legislative grant of 
police power, adopt reasonable ordinances regu- 
lating the removal of soil from lands within its 
confines. Fred v. Old Tappan 


MURDER 


The jury may find wilfulness, premeditation and 
deliberation from the fact of reaching for a gun, 
loading it and shooting it. State v. Peterson 


NEGLIGENCE 


Where one, such as an I.C.C. certificate holder, oper- 
ates under a governmental franchise in the field 
controlled thereby, he assumes liability for acts 
done by others to whom he prants permission to 
use that franchise. Trautman v. Mickey 

A business visitor who goes outside the area of 


his business invitation, becomes either a tres- 
passer, social guest or licensee depending upon 


whether he dces so without or with the pos- 
sessor’s congent or permission. Tomsky v. Koezka 
While some conditions may be such as of themselves 
to lead to an inference of constructive notice, 
such is not the case with a crack in a stairway 
landing. Tomsky v. Koczka 
A possessor of property is not liable ‘to. an invitee 
for injuries sustained by reason of a defective 
condition thereon, unless the possessor had act- 
ual or constructive notice of the defect and 
failed to remedy it. Tomsky v. Koezka ........ 
There is no common law duty on a landlord to 
maintain lights in hallways, unless he has as- 
sumed such duty. Pitaresi v. Appello ..... 
Held, on facts, plaintiff was guilty of contributory 
negligence as matter of law in failing to make 
reasonably careful observations before entering 
railroad crossing. Siegler Norton ete. 
R.S. 48:12-83 which requires the submission of the 
issue of contributory negligence to the jury in 
cases of accidenis at unguarded railroad cross- 
ings is superseded by Rule 3:41-2 and Rule 3:50 
where there is cortributory negligence as a mat- 
ter of law. Seigler v. Norton etc. 
The rule that a child under the age of 7 years is in- 
capable of contributory negligence is not the 
law of our state. Hellstern v. Smilowitz ........ 
A child old enough to be capable of negligence is 
under a duty to exercise such degree of care as 
is usually exercised by persons of similar age, 
judgment and experience. Hellstern v. Smilowitz 
In considering whether a child has been guilty of 
contributory negligence, it is necessary to take 
into consideration the age of the child, its exper- 
ience and its capacity to understand the risks 
and dangers to which it was exposed in the situ- 


ation involved. Hellstern v. Smilowitz ......... 
Not every intervening cause breaks the chain of 
causation: the intervening cause which will 


break the chain of causation must be itself the 
culpable efficient cause of the result. Hellstern 
v. Smilowitz 
A policy or practice of employment established and 
continued for a long time, by municipal super- 
visory emplovees, is, if negligent, active wrong- 
doing by the municipality itself. Kress v. Newark 
The mere occurrence of a fire within premises in the 
possession of defendant is not an occurrence 
within the Res Ipsa rule. Lefeber v. Goldin 
Charge in case where train and vehicle are ap- 
proaching crossing that it is duty of engineer 
“if he saw that there was possible danger of 
collision, to exercise reasonable care and dili- 
gence to avoid it, by stopping his engine” is 
prejudicial error. Jelinek v. Sotak and Penn. R.R. 
Train engineer is under a duty to exercise reason- 
able care and diligence to avoid a collision at a 
crossing, but is not under a duty to stop his train 
merely because without more, there is a possible 
danger of collision. Jelinek v. Sotak and Penn. 
Fe wcnerwaiwes 
One whose negligence is an efficient and cooperating 
cause of a mishap. is not exonerated from liabil- 
ity by proof that an act of God was a concurring 
cause. Van Cora v. Trowbridge 
Owner of sign which was dislodged by hurricane 
causing damage to others is not liable therefor in 
absence of proof of any negligence on his part 
efficient Van 


which was a concurring cause. 
Cora wv. Frawbridee. 5 osice cicada cxwswcana cheered 


The principle that one making a left turn at an 
intersection must use a high degree of care and 
seek an oppertune time to do go, still obtains. 
€¥iNedb:v. Bilotta: ..6 csc cnntecscasaeeeeseeneees 

The negligence of an employee of a bailee, whether 
eccurring while on the bailee’s business or not, 
is imputable by virtue of R.S. 46:36-1 to the 


bailor and bars recovery by the bailor in an 
action against a third party based on negligence. 
Motorlease Corp v. Mulroony ................6. 


“Active wrongdoing” as used in the rule relating to 
liability of a municipality for acts in discharge 
of a public duty means a “positive, affirmative 
act, wrongful in itself”. Meyer v. Brd of Ed. and 
Curry 

Failure to provide guards on a power jig saw is not 
“active wrongdoing” which will render a munic- 
ipal corporation liable where it was performing 
a public duty in supplying the machine and 
where adequate safety rules and instructions 
were given. Meyer v. Bd of Ed. and Curry .... 

Act of student in starting a power jig saw contrary 
to rules and instructions imposed resulting in 
injury to classmate held independent interven- 
ing cause. Meyer v. Bd of Ed. and Curry 


(Continued on next page) 
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Page Eight 
The rule enunciated in the Kelleher case does not 
apply to and does not bar a subsequent action 
by the assured where he has entered no defense 
or counterclaim in the action against him and 
where under the policy his insurer is obligated 
only to defend actions against the assured and 
reserves to itself the right to litigate or settle 
such actions and independently, without any 
knowledge, participation, or ratification by the 
assured, negotiates and effects a settlement of 
the prior action against the assured. Isaacson v. 
PRCA SMOERIRESE © oa ros sonscew 6 oo Sisidvaihs ah is Moers wine ie wiley s:einks or 103 
Before there can be either nonfeasance or misfeas- 
ance as a basis of liability there must be a duty. 
Reiman: Vv. MOMMOUth. . ........s:00ccccwwws cewcy es 109 
In the absence of contractual duty, the common law 
does not impose a duty on a company serving a 
municipality with water to provide sufficient 
water or sufficient pressure at fire hydrants to 
extinguish a fire which is destroying an indiv- 
iduals property. Reiman v. Monmouth ......... 109 
The duties imposed by the Safety Code (R.S. 34:5-1 
etc.) are not an obligation of a general contractor 
who has subcontracted the work out unless he 
retains direction and control over the method of 
doing the subcontracted work and over the sub- 
contractor's employees; mere right to supervise 
compliance with the plans and specifications im- 
poses no liability. Trecartin v. Mahoney Troast.. 118 
A general contractor is liable in negligence where 
he actively interferes with a subcontractor’s 
compliance with the requirements of the Safety 
Code and participates in, by more than inaction, 
the subcontractor’s failure to provide required 
safeguards. Trecartin v. Mahoney Troast ...... 118 
The obligations of the Safety Code apply only to 
the person or persons having control of the de- 
tails of the work and the manner of its perform- 
ance at the place involved. Trecartin v. Mahoney 
Troast 
A fire is not by itself evidence of negligence. Moores 
CNS | ARR ACRE AS rly epee Bray Sere YA ere 127 
Where negligence is based on claim of violation of an 
ordinance, the ordinance must be put in evidence 
to demonstrate that it was enacted for the bene- 
fit of a class of which the plaintiff was one. 
Moores v. Gulf 
One of a class for whose benefit an ordinance was 
adopted establishing a standard of conduct may 
base a claim of negligence against another on 
breach thereof. Moores v. Gulf 
Proof of destruction of bailed chattels while in the 
possession of the bailee established a prima facie 
case calling on the bailee to show he used rea- 
sonable care in the keeping of the chattels but 
the burden of proving negligence remains on the 
SRE CRRDTIETS AES MINE 9 2 ores sic ig cee Sew we NS 127 
Under the Federal Employers Liability Act the em- 
ployee must establish his injury was due to neg- 
ligence of the employer before he can recover. 
Jaroszewski v. Central Railroad ............. . 150 
Railroad car inspector injured while inspecting car 
because of a defect which it was his duty to 
discover cannot recover for such injuries in 
absence of proof that R. R. failed to make rea- 
sonable prior inspections of the car at convenient 
places du:ing its journey over the defendant's 
road. aroszewski v. Central Railroad .......... 150 
New York employees injured while in transit 
through our Siate cannot by virtue of the New 
York Compensation Act, maintain actions in 
negligence against their fellow employees who 
were at the time also acting in the course of 
their employment. Stacy v. Greenberg ......... 183 


118 


_ 
yj 


Availability of defense of “unavoidable accident” 
under a general denial of negligence, without 
affirmative pleading, not decided. Hodgson v. 
Pohl et al 

Defense of “unavoidable accident” is not available 
and should not be submitted to the jury where 
it is inconsistent with the issues framed by the 
pleadings and pretrial order. Hodgson v. Pohl 
PE ONL Acc.ac Seis pee Mer eie me ees Remobn's 

Held, testimony here negatived any 
“unaveidable accident”. Hodgson v. Pohl et al.. 217 


217 


suggestion of 


One who parks a car in a public street unattended is 
not liable for injury caused when an unauthor- 
ized person starts it. unless under the circum- 
stances, he ought reasonably to have anticipated 

such event. Kinsley v. Von 


or guarded against 
Atzingen 
The mere parking of a car in the street with the 
ignition keys in the switch or with an ignition 
controlled by a button without a lock dces not 
make cut a prima facie case of negligence. Kins- 
ley v. Von Atzingen Be 
The mere parking of a truck with an automatic igni- 
tion and with a thirteen year old boy in it who 
had never shown mischievous tendencies does 
not constitute negligence. Kinsley v. Von At- 
zingen : 
A landlord is under a duty to a tenant's invitees to 
exercise reasonable care to render a common 
passageway reasonably safe. Hedges v. Housing 
Authority ....... 
Generally a 


is under no duty to light a 

: but if it is sc constructed 
be dangerous, he must pro- 
the danger may be seen, or 
Hedges v. Housing Au- 


\ landlora 
common passagev 
or meintained as to 
vide a light so tl 
some cthe: 
thority 

Held, with 
ments for 
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praintit 
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dissent, trial court properly entered judg- 
defendants where proof was that 

, line of three vehicles, crashed 
vehicle 2 in front of him which came 
stop because vehicle 1 had applied 
pe:mit a bus to continue entering 
« from curb, and all vehicles had just 
m standing position. Szeytko v. PS., 
lo. and Levin et als .......---++--++++: .: 
iste of fire escape by which tenants could 
enter and leave premises is not such alternative 

way as will make tenant's use of knowingly de- 

fective front entrance contributory negligence or 

assumption of risk as a matter of law. Cammon 

GURU. coo coke ase eee shee eer ee se TeT ss 





into rear of 





29 


331 


Motions for-judgment in negligence cases are rarely 
granted and should never be granted where 
there is any conflicting evidence as to the sur- 
rounding circumstances which may have any 
bearing on the issue. DePalma v. Dorn and Gen- 
eral Foods 

Held, even though plaintiff's car was parked when 
it was struck by defendant’s car it was error to 
remove from the jury the question of whether 
defendant had exercised reasonable care under 
the circumstances present. DePalma v. Dorn and 
General Focds 

Contributory Negligence and Other Mysteries by 
Warren A. Seavey 

Held, jury could properly find that collision between 
car which left road and struck a truck parked on 
shoulder at night without lights was result of 
negligence of truck operator without contribu- 
tory negligence of car operator. Beyer v. White 
"AY Spa re tree i eA pee eR Sieh RT ae 371 


346 


Where immobile objects are concerned a test as to 
proximate cause is whether the object in the 
circumstances presented in any way contributed 
to the event. Beyer v. White et ail .............. 371 

The test as to proximate cause is whether but for 
the negligence involved the event would not 
have occurred. Beyer v. White et al ............ 371 

The naked circumstance of leaving the road and en- 
tering on a shoulder does not constitute negli- 
gence as a matter of law. Beyer v. White et al.. 371 

To hold a municipality liable in negligence, it must 
be shown that the act was performed by the di- 
rection or with the participation of the munici- 
pality. Johnson v. Monmouth 

To establish that an act of a municipal employee was 
done with the participation or authorization of 
the municipality it would be established that the 
municipality was authorized or under a duty to 
do the act. Johnson v. Monmouth .............. 377 

One who permits the use of her home by a society 
for a meeting without compensation is not an 
invitor of the members. Vogel v. Eckert ........ 386 

A social guest of the owner is regarded as a licensee 
who must take the property as he finds it. Vogel 
MANSON. 2s ass gus oct Cs amin ys ape ae Smee eee 386 

Liability for a hazard in the nature of a trap is never 
imposed unless the defendant has knowledge of 
the condition. Vogel v. Eckert 


304 


NEGOTIABLE INSTRUMENTS 


One who acquires a negotiable bond before maturity 
for value is a holder in due course unless it is 
established that he had actual knowledge of an 
infirmity therein before taking it; mere suspic- 
ious circumstances or negligence in the taking of 
the bond is not enough. Driscoll v. Burlington 
etc. et als 

Want of power to issue bonds is the only defense 
available to a municipal corporation which has 
issued negotiable bonds held by a holder in due 
course. Driscoll v. Burlington etc. et als 

Holders in due course of negotiable municipal bonds 
have an equity in the transaction from which 
they emanated which overrides that of the public 
in attacking the transaction. Driscoll v. Burling- 
toncete Ptials cack ences ne 

Delivery of a properly completed instrument, not 
endorsed in blank, to a trusted employee for 
delivery to the named payee or transferee does 
not bespeak negligence. Moss v. McCrane and 
First Nat) Bank 

The mere act of entrusting an agent with possession, 
for proper delivery, of an instrument duly bear- 
ing the name of the payee or transferee will not 
create an estoppel where the agent forges the 
name of the payee or transferee and turns the 
instrument over to an innocent purchaser. Moss 
v. MeCrane: and: First) Natl Bank’? «6 sc6c.00000< 16 

A bank which advances funds in reliance on a 
forged instrument of title must bear the loss in 
the absence of an estoppel against the rightful 
owner. Moss v. McCrane and First Nat] Bank .. 165 

Where the holder of a note has resorted to the col- 
lateral and by his dealings therewith has dis- 
charged the debt which the note evidenced, that 
fact defeats any action on the note. Veterans v. 
Rozella 

A payee cannot question the manner in which a note 
is endorsed for it where it has received and 
retained the proceeds of the transfer of the note. 
General v. Schulman 

The maker of a promissory note cannot question the 
authority of an agent cf the payee to endorse 
same where the payee received the proceeds of 
the note thru such endorsement. General v. 
Schulman Le 

One who has notice of failure of consideration of a 
premissory note prior to accepting same by en- 
dorsement, is not a holder in due course. Gen- 
eral v. Schulman 
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NEIGHBORHOOD SCHEMES 


While a common grantor may establish a neighbor- 
hood scheme without binding himself by the re- 
strictions. he cannot release one grantee from 
the restrictions and still give that grantee the 
benefit of the restrictions against other grantees. 
Houston v. Automotive 

A neighborhood scheme to be effective and enforce- 
able must apply to all lots of like character 
brought within the scheme. Houston v. Auto- 
motive 


NUISANCE 


Contributory Negligence and Other Mysteries by 
Warren A. Seavey 


NEW TRIAL 


New trial will be limited to damages only if that 
issue is separable and the court is certain that 
the error therein did not affect the other issues. 
Kress v. Newark 

Held, damages here were so excessive as to require 
new trial on all issues. Kress v. Newark 

Action of trial court on motion for new trial is an 
exercise of discretion which will be interfered 
with on appeal only where there was a clear 
abuse of discretion. Sokol v. Liebstein ......... 110 





A jury verdict will be set aside on appeal as against 
the weight of the evidence only when, giving 
due regard to the opportunity of the trial court 
and jury to judge the credibility of the witnesses 
it clearly appears the verdict was the result of 
mistake, partiality or prejudice. Sokol v. Lieb- 


stein 


Practice of trial court reducing amount of judgment 
in proper case instead of granting complete new 


trial approved. Sokol v. Liebstein 


Where on appeal for new trial because of inade- 


quacy of damages, appellant fails to include in 
appendix all the relevant evidence on the ques- 
tion of liability, the appellate court must assume 
that the inadequacy of the damages was the 


result of a compromise on the issue of liability, © 


necessitating retrial on all issues. Johnson v. 
rrareehg  ac encesnancstie Ss thoes wists oe 
OPINIONS 
Judicial Logorrhea by Jacob L. Bernstein 
OPTIONS 


Tender of purchase price is not necessary to effective 
exercise of option to purchase where seller has 
indicated tender would be futile. Rosencranz 

Fay 


PARENT AND CHILD 
A settlement and release of a cause of action of an 
infant signed by the parent is not binding on the 
infant unless it was judicially approved. Loesch 
Vi, MAGSUNMAGES x0. cans8 ombdeva bia san anon 
An indemnity agreement signed by a parent as 
guardian, in which he agrees to indemnify a 3rd 
person against any loss or damage from a claim 
of the child against such person, is void as 
against public policy. Loesch v. Vassilliades 
In any proceeding for custody of a child, the para- 
mount concern of the court is for the best inter- 
est of the child. Lavigne v. Family and Chil- 
dren's Society. i rte ear Gre Sree Magra ere 
A surrender agrecment between the parents and an 
approved agency is not irrevocable and may be 
revoked prior to consummation of adoption pro- 
ceedings where the court is satisfied that under 
the circumstances it is for the best interest of 
the child. Lavigne v. Family and Children’s So- 
clety 
There is 
livorced mother for the support of the child 
where court awards her custody though she was 
the wrongdoer, but such payments may be 
ordered where it is “fit. reasonable and just”. 
Turner v. Nooney 


PARKING AUTHORITIES 
A municipality cannot directly or indirectly pledge 

its credit to secure payment of bonds of a Park- 

ing Authority created under P.L. 1948c. 198. 
DeLorenzo v. Hackensack 

P.L. 1948 c 198 authorizing the creation by ordinance 

of Municipal Parking Authorities with power to 

issue bonds is a valid enactment. DeLorenzo v. 
Hackensack 


PAROLE 
It is improper to combine the sentences of a prisoner 
serving a series of consecutive sentences to ar- 
rive at an aggregate minimum and maximum 
for parole consideration; a prisoner serving con- 
secutive sentences is entitled to parole consider- 
ation on his first sentence at the expiration of 
the minimum thereof. De Santo v. Parole Board 
Parole Board should adopt a Rule for retro- 
active parole of prisoners whose consecutive 
sentences were improperly combined. De Santo 
v. Parole Board 
The grant or denial of parole is a matter for the ex- 
ercise of proper judgment by the paroling au- 
thority and is not in any way a judicial function. 
White v. Parole Board ....... 
The establishment of prior conviction in considering 
eligibility for parole does not implicate questions 
ot due process. White v. Parole Board 
The Parole Board may properly classify a prisoner 
as a multiple offender on the basis of information 
of reasonably probative quality received from 


The 


the state agencies or other sources. White v. 
PAROLE MOAN neh oj ant cay nea ee ie SIA 
In Re Fitzpatrick approved and affirmed. In re 


1 (STs 272100 Allene Reed RONEN DARA ps ECD ge DAME en Ie ra aire, 
It is improper to aggregate consecutive sentences to 
arrive at an aggregate minimum for parole con- 
sideration but such action does not automatically 
entitle a prisoner to parole at the expiration of 
the minimum on the first sentence. In re Domako 
Parole Board, not the court. has power to 
grant or deny retroactive parole where consecu- 
tive sentences were improperly aggregated. In 
re Domako 


PARTNERSHIP 

Dissoluticn of a limited partnership at the instance 

of the limited partners may be had for fraud or 

other misconduct of a general partner or where 

it has beccme impossible to carry on the ordin- 

ary business, but will otherwise be denied. Cus- 

_ ano v. Cusano 

The rights of partners are measured by their written 


The 


compact, Gusano ViAGusane ois i cas cee Seaver 
PATENTS 
Recodification of the Patent Laws by Norman N. 
NET oe ing, hare cihaenregseaeus outa edo 
PAWNBROKERS 


The owner of property pawned without his consent 
may recover the property without surrendering 
the pawn ticket or enjoining its further negotia- 
tron. ‘Gordeteky vs Cohen 05... c.oxsos saceus 
45:22-29 applies only to actions by the pledgor 
or one claiming thru him against the pawnbrok- 
er and not to actions by the true owner of chat- 
tels wrongfully pawned by a 3rd person; Gor- 
detsky v. Cohen 
PAYMENT 

A check received for an obligation is not payment 


of the obligation if not itself paid, unless there 
was a positive agreement between the parties 


that such should be its effect. State v. U. S. Steel 175 


(Continued on next page) 
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An action for a penalty for violation of a penal stat- 
ute is essentially a civil suit in which the burden 
of proof is merely to establish the violation by a 
preponderance of the evdence. State v. Cale 


19 SPENSIONS 


4 


An employee who has joined a pension retirement 
fund is not thereby prevented from electing to 
retire under a subsequently enacted retirement 
plan for which he qualifies. Craster v. Newark 

employee who is qualified to retire under each 
of two separate statutory pension retirement 
plans has the privilege of electing the one under 


which he wishes to retire. Craster v. Newark 
-RIURY 
Held. court improperly exercised its discretion in 


setting aside divorce for committed at 
trial. Shamas v. Shamas : 
Perjurious testimony as a ground for relief from a 


perjury 


judgment must be clearly established to have 
been wilfully and purposely given, material to 
the result, and not discoverable by the party 


asserting it by the use of reasonable diligence in 
time to have offset it at the trial. Shamas v. 
SAIN os No ea oa cles 
Perjurious testimony alone 
relief from a final judgment as 
the court. Shamas v. Shamas 


may be a ground for 
fraud against 


RSONAL PROPERTY 


A bank which advances funds in reliance on a forged 


instrument of title must hear the loss in the 
abscence of an estoppel against the rightful 
owner. Moss v. McCrane and First Natl Bank 


the pledgo: 
the 


R.S. 45:22-29 applies only to actions by 
thru 


or one claiming him against pawn- 
broker and not to actions by the true owner of 
chattels wrongfully pawned by a 3rd_ person 


Gordetsky v. Cohen 

The owner of property pawnec without 
may recover the property without 
the pawn ticket or enjoining its further 
tion. Gordetsky v. Cohen 


his consent 
surrendering 
negotia- 


EADING 


The Mcdern Philosophy of Pleading by O. L. Mc- 
Case se ccdes ; 
Detense of °* ‘unavoidable accide 
and should not be subn 
it is inconsistent with the 
pleadings and pretrial order. 
et al 
Availability of 
under a general 
affirmative pleading, 


available 
where 

the 
Pohl 


ont” is not 
the jury 
issues framed by 
Hodgson v. 





24a tO 


detense ot 
denial of 
not decided. 


“unavoidable accident” 
negligence. without 


Hodgson v 













PHO OB UAE os tide new eece.s take , 

In action for arrears of alimony under a foreig 
decree, defendant may chal! the validity of 
the decree by way of separ defense in his 
answer. Woodhouse v. W - : 

In aciion for brokers commissions, a general denial 
in answer is erria uagaihelh to place on broker bur- 
den of affirmatively estz financial ability 
of his proposed purck ere neither the 


1 order indicated 
v. Everett & Car- 


pleadings or pre- 


the 


circumstances no! I 
Schanermer 


that was in issue. 
bin, Inc. 
Where issue is not fairly 





raised D\ 








trial order, it may not be raised for the first 
time at trial. Schanermen v. Everett & Carbin 
BHC). koe eee nee 

\ litigant cannot plead and trv his case on one 
theory and then advance a theory beyond the 
allegations of the complaint to sustain it on ap- 
peal. Cohen v. Cohen 

A judgment nisi entered on a complaint charging 
simple desertion c 1t be sustained on proofs 
establishing a constructive desertion. Cohen \ 
GORE: os scw ses ees ; 

recover Wages paid. 


In acticn under RS. ll to 
failure to al! i 
6 month limit. fixed “i the statut 
plaint insufficient. €z ly v. Frame 

All essential elements of a cause of action must 
be stated in the comp common law 
though formality is relaxed. Sz v. Frame 

Where statute creating action m period for 
starting suit an element of the cause, com- 
plaint must allege that action is instituted with- 
in such period. Szabody v. Frame 

Where a party has mistakenly designated a 


mmenced within the 
e makes com- 





4] 
stl 
ralnt as at 
apoay 


1 
akes 


defense 













































as a counterclaim or versa the court shall. 
if justice requi-es., un Rule 3:8-3, treat the 
pleading as if there had been a proper designa- 
tion. Lampert et als Mikos 
‘(DGES 
R.S. 45:22-29 applies only to actions by the pledgor 
or one claiming thru him ist the pawn- 
: broker and not to actions by true owncr of 
4 chattels wrongfully pav by a 2rd perscn 
a Gordetsky v. Cohen Me overslge en seaward 
@ The owner of property pawned without his consent 
4 may recover the property withe a 
the pawn ticket or enj ng its further gotia- 
ticn. Gordetsky v. Cohen 
li F Where the holder cf a not 
ae lateral and by his 
lis | charged the debt whict 
; fact defeats any action 
. OMe ae cine ces. Gie v's 
28: WPRACTICE 
Law Praciice in France by Pierre Georges Lep 
@ Dismissal of a party's action because he 
: to proceed is a drastic punishment 
not be invcked except where his acti 
211 deliberate and ccntumacious disre 
court's authcrity. Allegro v. Aftcn 
Where attorneys find it necessary to scek adjourn- 
ment of the trial of a cause, t! should immed- 
iately advise the ccurt of their aes ement and 
210 ask for an adjournment rather than ask opposing 
fe eounsel for it. Allegro v: Afton < ...s.s0cc. scene 
PB An attorney for a party has authority to enter into 
ig stipulations in all matters of procedure during 
iy the progress of a trial which are incidental to the 
management of the action and which effect only 
75 


procedure as distinguished from the cause of 
action itself. State v. Graham ig rea ia 


182 


142 


166 


166 


246 


282 


282 


376 








New Directions in the Law by Miriam Theresa 
Rooney 
In actions in lieu of prerogative w rits, the principles 
previously governing the issuance of such writs, 
including the discretionary powers of the court, 
apply. Evans v. Newark 
Change in notice requirements held not applicable 
to notice given under an order signed before the 
change was enacted. State v. U.S. Steel 
Procedural statutory provisions not in conflict with 
a court rule are valid and in force until the 
Supreme Court exercises its rule making power 
therem. State: v. U. S. Steel .0.0..0c65 ccsssawences 
Laws dealing with procedure apply only to subse- 
quent steps taken in pending actions unless an 
intent to the conirary is plainly manifest. State 
U. S. Steel ee ben ee 
law disregards fractions of a day where it is 
essential to do so in order that justice may be 
done. Armstrong v. Brown 
An issue raised by the answer is not waived merely 
because it is not repeated in the pretrial order 
though better practice is to have it considered 
at pretrial. Woodhouse v. Woodhouse 
Action in lieu of prerogative writ is not cognizable 
in the Chancery Division. Morris et al v. Hale- 
GOm GR Wi coe Sos es des Oye Gite Oa kl cter neuen aaa 
Procedural statutes remain in force unless super- 
seded by a Rule of the Supreme Court. Holloway 

et al Pennsauken 
A complaint is er 
where it appears the r 
issue in a prior caeeedin g. 
ner et al 
An application fer rehearing - in Chancery is address- 
ed to the discretion of the court and the action 


The 


dis missed as vexatious 
lief sought is already in 
Trisolini v. Melts- 


thereon is not reviewable except for abuse of 
discretion. Shore v. Shore ..... 2... ..<csee0< 
PRETRIAL 
Defense of “unavoidable accident” is not available 


and should not be submitted to the jury where 
it is inconsistent with the issues framed by the 


pleadings and pretrial order. Hodgson v. Pohl 
CU ssi rc pacts cus ons Ren eeia eee ened 
Fourth Report of Committee nP roblems of Pretrial 
Conference eee Te re Cre hoe 
An issue raised by the answer is not waived merely 
because it is not repeated in the pretrial order 
though better practice is to have it considered 


Woodhouse 
franchise holder 
under the 


at pretrial. Woodhouse 
Issue of vicarious liability of I. C. C. 


for negligence of anyone hauling 
franchise is encompassed within pretrial ordex 
stating agency is one of the issues. Beyer v. 
Ll iC Cai ar a reer eree ye ra ew mes OE 
PRINCIPAL AND AGENT 
A member of an unincorporated association is a co- 
principal thereof and has cause of action 


against the association for wrongful conduct of 


their common agent. Mars to v. Central R. R... 
An agent of an unincorporated association is auto- 
matically ed agent of « its members and is 
liable to any member for damages suffered by 
reason of his breach of duty as agent. Marchitto 
W, Capa NS = wicca 5 bs cuties eae eraeemeeares 
A real estate agent owes absolute loyalty to his 
principal. Doloff POSEDNSOR «cisterns eames 
A real estate agent acting for a seller cannot act for 
a buyer nor recover commissions from either the 


buyer or the seller makes full dis- 
closure to both and obtains their consent to such 


unies ne 











dual arrangement Josephson: ...c0...26<. 
PROCESS 

The proper procedure for initiating a summary pro- 

ceeding is by verified complaint and order to 

show cause. In re Aronow v, Reywille 5.20.02: 


Service of summons on wile of defendant at domicile 


is valid and effective service to support subse- 


quent judgment though wife was illiterate. Pizzi 

Ws ERMC hfe cn aike oes -vnatee kana eee met ee 
PROXIMATE CAUSE 

Not every intervening cause breaks the chain of 

causation: the intervening cause which will 

break the chain of causation must be itself the 

culpable efficient cause of the result. Hellstern 


Smilowitz 


PUBLIC UTILITIES 


easance or misfeas- 
there must be a duty. 


Before there can be eithe 
ance as a basis of liability 
Reiman v. Monmouth , 

In the absence of contractual duty, 
does not impose a duty on a co mpany serving a 
municipality with water to provide sufficient 
water or sufficient pressure at fire hydrants to 
extinguish a fire which is destroying an indiv- 





the common law 








iduals property. Reima Monmouth ......... 
Decisicn on Property Valuation For Rate Base 
PORROSOS! techs, cas 54. Geaie des bases neat wea 


Examiner Procedure 
agency and as such its 
findings will not be disturbed by the courts un- 
less unwarranted in law or unfounded in fact, 
or unless a discretionary power has been plainly 
used. In Re N. Y. R R. | 
A railroad does not he an ibsolute 

because it is operating < loss, 

an unprofitable run, wi 

convenience and necessity. In Re 






Public Utility 
The P.U.C. is a quasi jud 








right, merely 
to discontinue 
out regard to public 
N.Y. R. R. Co. 








QUIET TITLE 


mortgage 
, he must tender 
and interest. Korn- 


Where owner seeks to to a 
the amount of whi 
payment of the mor 
huber Bosetti 











RAILROADS 


R.S. 43:12-83 which requires the submission of the 
issue of contributory negligence to the jury in 
cases of accidents at unguarded railroad cross- 
ings is superseded by Rule 3:41-2 and Rule 3:50 
where there is contributory negligence as a mat- 
ter of law. Siegler v. Norton etc. ......... 

Held, on facts, plaintiff was guilty of contributory 
negligence as a matter of law in failing to make 
reasonably careful observations before entering 
railroad crossing. Seigler v. Norton etc. 
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167° 


175 


243 
258 


441 


443 


Train engineer is dies a duty to exercise reasonable 
care and diligence to avoid a collision at a 
crossing. but is not under a duty to stop his 
train merely because without more. there is a 
possible danger of collision. Jelinek v. Sotak and 
Penn. R 

Charge in case where train and vehicle are approach- 
ing crossing that it is duty of engineer “if he saw 
that there was possible danger of collision, to 
exercise reasonable care and diligence to avoid 
it, by stopping his engine” is prejudicial error. 

* Jelinek v. Sotak and Penn. R. R.......... aaa 

Under the Federal Employers Liability Act the 
employee must establish his injury was due to 
negligence of the employer before he can recover. 
Jaroszewski v. Central Railroad 

Railroad car inspector injured while inspecting car 
because of a defect which it was his duty to 
discover cannot recover for such injuries in ab- 
sence of proof that R.R. failed to make reason- 
able prior inspections of the car at convenient 
places during its journey over the defendant’s 
road. Jaroszewski v. Central Railroad 

Our courts have jurisdiction to entertain an action 
by a railroad employee against his union for 
damages for alleged breach of duty in failing to 
enforce a collective bargaining agreement. Mar- 
chitto v. Central R.R. ‘ 

A railroad does not have an absolute right, merely 
because it is operating at a loss, to discontinue 
an unprofitable run, without regard to public 
convenience and necessity. In Re N. Y. R. R. Co. 


RATIFICATION 


450 


Ratification presupposes knowledge or notice of the 
circumstance claimed to be ratified. MacLeod 
v. Ajax 


REAL PROPERTY 


243 


211 


¢ 
330 


61 


109 


109 


159 
160 


Covenant that no building shall be erected within 
35 feet of “front or street line” held not to apply 
to street side line of corner lot. Schlichting v. 
Winter 

A restrictive covenant in a deed will not be enforced 
unless it is clear. Schlichting v. Winter 

One who has violated the very covenant which he 
seeks to have enforced against another is not 
entitled to such relief. Schlichting v. Winter 

A reservation in a deed of dedication which is incon- 
sistent with the dedicaton or repugnant to the 
grant is void and leaves the grant in full and 
unrestricted operation. Kirsch v. Manasquan 

A neighborhood scheme to be effective and enforce- 
able must apply to all lots of like character 
brought within the scheme. Houston v. Auto- 
WIOUVE. «oc cdacacadinoaneeedndenenee =: aanabalncaed 

While a common grartor may est tablish a neigh- 
borhced scheme without binding himself by the 
restrictions, he cannot release one grantee from 
the restrictions and still give that grantee the 
benefit of the restrictions against other grantees. 
Houston v. Automotive 

A title is marketable if 





defect therein has been 
cured by a validating act. Armstrong v. Brown . 
repetition by an intermediate grantor of an 
identical condition subsequent and right of re- 
entry will not be construed as intending to 
create a right of re-entry in him unless that 
purpose un¢ ere appears. Hawkins v. 
Reyburn ae 
Where ccntract for the 


The 


sale of real estate is contin- 
gent on delivery of “a marketable title and one 
that will be insurable by a recognized title com- 
pany” purchaser is entitled to return of deposit 
if such title insurance is not procurable without 
exceptions theugh title may be marketable 
Mackenzie v. McLean 2 rei tne ana 
49:55-15 which authorizes a municipality to 
maintain a suit to enjoin sales of land forming 
part of a subdivision which has not been approv- 
ed. applies only to those municipalities which have 
created planning boards and exercised the other 
powers conferred by R.S. 40:55-1 to 21. weit 

UV. Ramitati HOies, «..<c220 cans eeseaneeeees 
A right to take something tangible of value from ‘the 
lands of another is prefit a’prendre and an in- 
corporeal hereditament —— passes by descent 
if it is a right in fee or by distribution if it is 
for a limited time. Moore v. Schultz et als 
A right to quarry or mine the lands of another in 
the absence of limiting provisions or contrary 
intention is commonly a profit eaanais Moore 
v. Schultz et als ....... eee cers Bere & oe 
Words such as “grant” and “exclusive right” in 
agreement giving another a right to quarry ones’ 
lands, together with sealing, asknowledgment 
and recording of the agreement, indicate inten- 
tion to grant a prcfit a’prendre rather than a 
mere license. Mocre v. Schultz et als .......... 
public easement for the full width of a road- 
way is not vacated or lost merely because it has 
not been used for its entire width as a road. 
Chancery Div. Bd. of Freeholders v. Cimorelli, 
et als .. ; : ner 
An encrcachment cn a hich y 
by lapse of time. Chancery 
holders v. Cimorelli et als ...... ; . 
A restrictive covenent executed by a grantor for 
the benefit of his remaining lands is not for the 
benefit of and may not be rced by those 
deriving title from the covenantor against each 
other, unless separately created by their com- 

mon grantor. Auerbacher v. Smith 


RS. 


The 


cannot be 


Div. 





enf. 








RECEIVERS 


39 


In the absence of proof to the contrary it will be 
presumed that a public official or receiver has not 
violated his duty. State v. Otis and Grenthal 


RECORDING 


Recording creates a presumption of delivery. Thorpe 
v. Floremoore Corp. and Moore 


RESTISSION 


55 


Where a rescission is prayed for and warranted but 
cannot be decreeed because of intervening equi- 
ties, the court may require the wrongdoers to 
account for their prcfits. Driscoll v. Burlington 
ChE Ob AIM ce oa. ccnteccsantanesenedkd eee 


(Continued on next page) 
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A party entitled to rescind a “contract for fraud 
must do so with diligence once he has knowledge 
thereof or he will be deemed to have elected to 
conform the contract. Ajamian v. Schlanger .... 

Continued retention of property and payment of 
purchase money after buyer has knowledge of 


fraud, is evidence of an election to treat the 
contract as valid. Ajamian v. Schlanger ........ 
RECORDING 


Where attorney retains mortgage for purpose of re- 


cording, delivery is accomplished. Thorpe v. 
Flooremoore Corp. and Moore ..............+.. 
REDEMPTION 


The right to apportionment of taxes and assess- 
ments does not necessarily cease with the insti- 
tution of tax foreclosure proceedings, but, in the 
circumstances. here present, the Court will not 
lend its compulsory process to enforce same. 
Evans v. Newark 


REFERENCE 
When the parties agree to abide by a master’s find- 
ings of fact, his findings of fact are final and 
only auestions of law arising on the report will 
thereafter be considered. D’Urso v. Trapani 


‘RELEASE 
A settlement and release of a cause of action of an 
infant signed by the parent 1s not binding on the 

infant unless it was judicially approved. Loesch 

v. Vassilliades 


RENT CONTROL 
When the maximum rent has been fixed for any con- 
trolled housing accomodations in an unfurnished 
state, it remains in effect until it is adjusted or a 
maximum is established though the ac- 


new 
comodations are thereafter rented furnished or 
with additional services included. Collins v. 


Adams and Robinson 


RES ADJUDICATA 
The doctrine of res adjudicata applies not only to 
actions between the same parties but also to an 
action against another so identified in interest 
with the party in the prior action that he repre- 
sents the same legal right on exactly the same 
controversial issue adjudicated in the prior suit. 
BBANO Ve. WATE ORG BAVTIS 65's oscei:<inieisca oie eins nic 
Where on the proofs it is uncertain whether a prior 
judgment was on the merits or was based on 
lack of jurisdiction, it is improper to hold such 
judgment res adjudicata. Reeves v. Jersey City.. 

If a prior suit is dismissed for want of jurisdiction 
or on any ground which did not go to the merits, 

the judgment rendered therein is no bar to 
another suit on the same claim. Reeves v. Jer- 
sey City 
The defense of res adjudicata must be pleaded and 
proved. Reeves v. Jersey City 


RES GESTAE 
Statement by employee as to cause of injury prop- 
erly admitted as part of res gestae under facts 
present which included that it was made within 
15 minutes of injury, while still lying prostrate 
and in agony. Atamanik v. Real Estate Manage- 
PRR PRR eS Foo mrciscaiu vs aignstoocinle o htvn Hee Palen See erat ws eS 


RES IFSA 
The mere occurrence of a fire within premises in the 
possession of defendant is not an occurrence 

within the Res Ipsa rule. Lefeber v. Goldin 


RESTITUTION 
One who hires an employee of another to do certain 
work for him and pays the employee therefor, is 
not liable to the employer unless he knew or 
had notice of the relation of master and servant 
and induced the employee to depart from his 
duty to his employer. Amatrudi v. Watson 
The courts power, under ‘settled principles of restitu- 
tion, to allow rec — of illegal exactions, is not 
precluded in the absence of compelling language 
indicating such statutory purpose. Brinkman v. 
Urban 
ROADS 
The public easement for the full width of a roadway 
is not vacated or lost merely because it has not 
been used for its entire omg as a road. Chanc- 
ery Div. Bd. of Frecholders v. Cimorelli et 
An encroachment on a nel eannot be legalized 


a 
ais 


‘by lapse of time. Caancery Div. Bd. of Freehold- 
ere wcimorell: 66 als: %....03060.40%3% sete eceeees 
Vhere the government and the public have for 


many years recognized a street as used as part 
of a highway. the center line of such street will 
be presumed to be the center line of such 
1 not coincide with an 


highway though it may \ 
ancient survey center line of the highway. 
Chancery Div. Bd. of Freeholders v. Cimorelli 


et als 


RULES 
Amendments 
New, Revised and 


bei hats ese oats Sachi oe 117, 253i; 
Amended ........ 9. 44, 417, 45%; 
Review of changes made by Supreme Court Rules of 
January 1, 1952, by Morris M. Schnitzer 
Rule 3:81-15(b)(5) being a rule relating to limitation 
of time for review was not relaxable under Rule 
3:6-1 even before the amendment of Rule 1:7-9 
to expressly exclude it. Theresa Grotta Home 
OSES Ge 1 | Re a Se ee arr a coe yer 
express exclusicn of certain rules from 
courts power to relax the rules provided in Rule 
1:7-9, 3:6-1 and 4:1-10 does not necessarily make 
all other rules not expressly excluded subject to 
relax: ition. Theresa Grotta Home v. North 
Caldwel 





The 


Procedural statutory " provisions not in conflict with 
a court rule are valid and in force until the 
Supreme Court exercises its rule making power 
Heneoin: Ttate: y. 15.45. ssteO dl occ 5 ci osisse ves see™ 

SALES 
Special damages erising out of inability to fulfill 

agreemé nts for resale made after the original 

sales agreement do not enter into the assess- 
ment of damages for failure to deliver as per 
the sales agreement. Agabiti v. Catana 
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Damages for failure to deliver material for which 
there is a market are the difference between the 
cohtract price and the market value at the time 
and place set for delivery. Agabiti v. Catana .. 93 

In suit for material delivered and accepted and 
counterclaim for failure to deliver further ma- 
terial contracted for, plaintiff is entitled to judg- 
meni for the material accepted and damages for 
failure to further deliver are part of the counter- 
claim not usable in reduction of the amount due 
on the complaint. Agabiti v. Catana 

A buyer is deemed to have accepted the goods and 
to have waived the right to reject them as de- 
fective when he deals with them as his own or 
when, after the lapse of a reasonable time, he 
retains the goods without intimating to the seller 
that he has rejected them. Young v. B. 
Distributors 

Buyer by contracting with another for work on the 
merchandise bought and not rejecting for period 
of approximately 5 months, waived right to re- 
ject allegedly defective goods. Young v. B. & C. 
PRISITIIRUOES 5b ak Spee Rees Were ana eraees 


411 


411 


SELF INCRIMINATION 


Right against self-incrimination barred contempt 

conviction of witness who refused to answer 
question before Grand Jury’... cic 6senssc'snee nee 69 
privilege applies only where there appears to 
be reasonable basis for apprehension that the 
answers antapat be dangerous to the witness. In 
PE PALO EN NORISEY | cao. c alae Sioa aie eek talee se 
privilege against self incrimination does not 
protect against disclosure of facts in respect of 
which prosecution is barred by limitations. In 
re Pillo and Christy 
It is not necessary that the answers themselves would 
be probative of guilt to be within the privilege; 
it is sufficient if they might lead to such evidence. 
In re Pillo and Christy 
protection against self incrimination in New 
Jersey is statutory and goes only to answers 
which would expose a witness to criminal prose- 
cution or penalty. In re Pillo and Christy ...... 
There is no constitutional protection against self 
incrimination in New Jersey. In re Pillo and 
RISE, 3 icin shearer entero cose ces eee ees 


MAINTENANCE 
A husband is liable for his wite’s support while they 
live separate and apart with his consent or by 
agreement. Munger v. Munger 
Where husband and wife separate by mutual consent 
and husband does not adequately support wife, 
there is an abandonment by agreement sufficient 
to support the wife’s action for main- 
tenance. Munger v. Munger 
Delay of over 10 years in bringing action for sep- 
arate maintenance does not constitute laches 
where court has not been prejudiced thereby in 
ascertaining the facts and the husband does not 
appear to be prejudiced thereby either. Munger 
v. Munger 
A foreign divorce decree against a wife in a contest- 
ed truly adversary action terminates the res 
satus effect of a prior sii 2h maintenance 
decree as to her. Isserman y. Isserman 
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SPECIFIC PERFORMANCE 


co-owners of corporation to transfer 
to survivor interest of decedent in return for 
payment by survivor to widow of deceased of a 
weekly sum in accordance with ability of the 
corporation to pay held specifically enforceable 
Fountain v. Fountain 
A contract is capable of enforcement if when the 
time for performance arrives, there is some 
standard by which performance can be tested 
apart from the promisor’s will. Fountain v. 
VRAIAERERN: goss Geode eral pave RHI ae ane teases Cie 
Agreement to pay weekly sums in discretion of 
promisor according to ability of corporation to 
pay is not too indefinite for enforcement. Foun- 
tain v. Fountain 
Agreement to pay 
forceable when 
Fountain 
Mere inadequacy of consideration is not a sufficient 
reascn for refusal to perform or for the court to 
deny performance of an agreement for the com- 
premise of litigation and a family settlement. 


DeCaro v. DeCaro 


Agreement by 


“when able” is specifically en- 
the ability exists. Fountain v. 


STARE DECISES 


The court will not discard an established common 
law principle which has far reaching effects but 
will leave the change, if any. to legislature. 
Reiman v. Mcnmouth 


th 
tne 


STATUTES 


Review of Changes Made by Titles 2A and 3A 
Where there is a conflict between the provisions of a 
general law an pecial law, the provisions of 
the special law control. Monte v. Milat 
Remedial statutes are to be liberally construed al- 
though in substitution of the common law. Me- 
SHABIOS VON ec s.6 voc pied oe Os = walmcaie aioe 62 
Severability of the provisions of a statute is a ques- 
tion of legislative intent. State v. Doto 
Provisions of a statute will not be deemed severable 
where to do so would bring about a result which 
the legislature clearly not intend. State v. 
Doto 
Change in notice requirements held not applicable to 
notice given under an order signed before the 
change was enacted. State v. U. S. Steel ....... 175 
Laws dealing with procedure apply only to subse- 
quent taken in pending actions unless an 
— a the contrary is plainly manifest. State 
RRESEREL | 5 cctechig occsn i Sel ng isles ee wate le site 
Held. RS. 12:7-35 (a), authorizing board to adopt 
rules to prevent certain practices, does not itself 
make such practices a violation. State v. Cale 
Where Freeholders question the legality or necessity 
of items in an appropriation which they are by 
statute required to make, they cannot disallow 
them but can institute a direct proceeding in 
the courts to attack the requisition. Nolan et al 
v. Fitzpatrick et al 
Freeholders must appropriate the amount requested 
by a county agency where the legislature has 
made request by the agency and appropriation 
by the county mandatory. Nolan et al v. Fitz- 
patrick et al 
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182 


Statement of sponsor of bill may not be considered 
as an aid in statutory construction. Thompson v. 
d. of Ed. of Millville 





Statutes as to procedure or evidence may be amend- 


ed retrospectively, and those in effect at the 
time of trial govern. Langendohl v. Spearen 
Where a statute has been construed and is there- 
after revised without change in the part con- 
strued, it is a clear indication of the legislature’s 
adoption of such construction. In re Allen 


STATUTE OF FRAUDS 
An agreement which by its terms is not to be per- 
formed within one year is within the statute of 

frauds notwithstanding the existance of an op- 

tion or right to terminate sooner. Deevy v: 

Porter et als 

An agreement of employment for a period of one 

year commencing after the date of the making 

of the agreement is within the statute of frauds. 

Deevy v Porter et als 
SUMMARY PROCEEDINGS 

An action to remove an arbitrator may not be main- 

tained by sutymary proceedings. In re Arono- 

witz v. Reyvilie 


proper procecure for initiating a summary pro- 
ceeding is by verified complaint and order to 
show cause. In re Arcnowitz v. Reyville 
Summary proceedi may only be maintained in 
such actions as are permitted by statute or rule. 
In re Aronowitz v. Reyville 
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TAXATION 
The Revenue Act of 1951, by Norman E. Schlesinger 
To entitle an owner of persona! property to the ex- 
emption provided by R.S. 54:4-3.20 the ware- 
house in which the goods are stored must be in 
the “public warehousing business”. Ritter Co. 
RESTORE cS ry telcos cy i aia Gam ae aeons 
The two year freeze under R.S. 54:2-26 or R.S. 54:2- 
43 on assessments which have been fixed on ap- 
peal to the County or State Boards, does not 
apply to judgments of the County or State Board 
declaring that the assessment for a given year 
is frozen by the statutes at that determined on 
appeal of a prior year’s assessment. Riverview 
Gardens et al v. North Arlington 
The Emeloid Case, by Harold Kamens and Will 
Ancier 
Federal Tax Information 
Contractor’s equipment temporarily located for pur- 
poses of performing a construction contract in a 
taxing district cther than the contractor’s domi- 
cile is not taxable in such district. Brewster & 


iam 





Son Vi OeotauGtwal oe wis ae drow aaa eee 
Tangible personal property may be taxed in a dis- 
trict other than the owner's domicile only if it 


has acquired a more or less permanent location 
in that district, and not merely a transient or 
temporary one. Brewster & Son v. Bogota et al.. 
Assessment of tangible personal property by a taxing 
district may not be made merely because it was 
temporarily being used in the taxing district 
on the assessing date in the prosecution of the 
owner's business. Brewster & Son v. Bogota et al 
Federal Tax Ditornatian 6. inc 'sssss cs os os oo ieee seas 
“Beneficiary” as used in R.S. 54:4-3.6 means those 
who seek to be or are benefitted by the charit- 
able, religious or educational objects of the or- 
ganization. Y.W.C.A. Atlantic City 
The use of property and not the use of income de- 
rived therefrom determines the right to exemp- 
tion: YAW. A....v. ‘AtlanticsOny ;. on caateies 
Operation of a cafeteria open to and serving primar- 
ily the general public is not a tax exempt use. 
Y.W.C.A. v. Atlantic City 
The receipt of fees or income from 


beneficiaries” of 








an otherwise tax exempt organization for the 
use of the organization’s property does not 
destroy the tax exempt status. Y.W.C.A. v. 


Atlante Giby oc veccwss ssw se 
Use of property need not be limited exclusively to 
members of association to entitle same fo tax 
exemption. Y.W.C.A. v. Atlantic City 
Property used by Y.W.C.A. as rooming department 
to provide Icdging for members and some non 
members = tax exempt under R.S. 54:4-3.6. 
Y.W.C.A. AblantIC MOH vos acca de pesos ten 
Taxation of ee Holding Companies, by William 
A. Ancier and Harold Kamens 
Review of assessments for benefits 
been improperly calculated is by appeal under 
R.S. 40:56-54 and not by proceeding in lieu of 
prerogative writ. Holloway et al v. Pennsauken.. 
Proceeding in lieu cf prerogative writ may only be 
used to attack assessments for benefits where 
the charge is that property owners were denied a 
hearing, or that the commissioners were not 
qualified, or that required notices were not given. 
Holloway et al Pennsauken ............ rere 
Civil Offers in Compromise, by Harold Kamens and 
William Ancier 





TAX FORECLOSURES 

The right to apportionmeni of 
does not necessarily cease with the institution of 
tax proceedings, but. in the circum- 
stances here present. the Court will not lend its 
compulsory process to enforce same. Evans v. 
(Pah Eel nea ae rote Wi Ren EES STC SF 

A tax sale certificate purchaser who does not record 
a final decree of foreclosure within two years 
loses all right title and interest in and to the 
property. Cannici v. Scott 

One in possession under an earlier tax sale certificate 
which was not foreclosed for more than two 
years is not an “occupant” within the meaning 
of R.S. 54:5-54 who has the right to redeem 
from a subsequent tax sale certificate purchaser. 
Cannici v. Scott 

The holder of a mor tgage of record may redeem at tax 
foreclosure even though no payments had been 
made on the mortgage for more than 20 years. 
Lake Waterloo v. Kestenbaum and Jacobson 


TENDER 


Tender of purchase price is not necessary to effective 
exercise of option to purchase where seller has 


taxes and assessments 








ioreciosure 





indicated tender would be futile. Rosencranz 
x 


v. Fay 
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NEMENT HOUSES 


The duties imposed by the Tenement House Act 
being an enlargement of the common law duties 
of the landlord, must be clearly set forth and 
cannot be extended by implication. Pitaresi v. 
Appello 

The Tenement House Act imposes no duty on a land- 
lord to maintain lights in hallways during the 
daylight hours unless the Tenement House Board 
has first rendered an opinicn that the hallways 
are not sufficiently lighted. Pitaresi v. Appello 


RTS 
The legislature. barring a prohibition, 









may render a governmental! agency totally or 
partially immune from tort liabi ility or may 
modify or abrogate the commen law rule of tort 
immunity. Thompsen v. Bd of Ed. of Millville 

R.S. 18:5-30 bars envy act teinst a school district 
or school board for sna juries from the 
use of anv grounds or build regardless of 
whether the injury was occa ed by active 
wrongdoing, nuisance or mere negligence. 
Thompson v. Bd. of Ed Millville 

\TIES 

The Constitutional Amendment of the Treaty Making 
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Rule 3:51 requires 
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C nte etatlor 
Je K ak ant 
Rul € Case J@.,iIneK 
na 1¢ n ¢ a née 
s il s in h the 
burden of proof is to € | vio- 
laticn by a_ preponderance é vidence 
State v. Cale 
is errcr for the court to charge jury on affect 
cf failure cf defendant to deny acts establishing 
his cuilt where h acts have been testifiec 
to. State v. Costa 
Vhere issue is not fairly raised by pleadings or pre- 
al order, it may not be raised for the first 
at trial. Schane:man Everett & Carbin 
n for brekers commissions, a general denial 
n answer is insufficient to place on broker bur- 
den of rmatively establishing fis incial ability 
of his proposed purch where neicher th: 
circumstances nor the retrial order indicated 
that was in issue. Schanermen v. Everett & Car- 
bin, Ie: -3.... 
is not errc r for the trial c jury that 
€1 er the defendant or esses are 





tie 
lving as long as the fin 


to the jury. State v. Pete 
Ibjection se charge is not neces: to preserve a 
ground for appeal under R 51 where in the 
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I fact 1s leit cieariy 








ile 


course of the trial or for judgment 
the party has appraised the court of his disagree- 
ment with and objected to the proposition 


charged. Deevy v. Porter et als 
Counsel for a party, whether 
has authority to make the necessary decisions in 


retained or assigned. 


all matters of procedure during the course of the 
trial incidental to the management of the suit. 
and his decisions therein are as binding on his 
a as if the client had himself done so. State 
. Mulvaney 

A sake with knowledge of the incapacity of a juror 
cannot permit such juror to sit in judgment 
withcut cbjection. and then, if the verdict is 
adverse, urge such incapacity as a ground for 
reversal. State v. Mulvaney 


to refuse a request to charge if the 
is otherwise covered. 


It is not error 
principle therein enunciated 
State v. Perella Lees er 

Held. request to charge that reasor iable doubt may 
be engendered by lack of State's proofs suffic- 
iently covered by conventional charge on pre- 
sumption of innocence, reasonable doubt and 
burden of proof. State v. Perel] 

Errers in charge or omissions fro m charge are not 
available on appeal unless timely objection was 
made thereto. State v. Perella - 

Issue of vicarious liability of I.C.C. ‘franchise holder 
for negligence of anyone hauling under the 
franchise is enccmpassed within pretrial] order 
stating agency is one of the issues. Bever v 
White et al 
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or as to invest- 
siary are paramount 
»wers of or limits 
v v. Price 
so far as 
erned apply 





The directions of a settlor or 
ments to be made by his aon 
and supersede any statutory 
on investment power, 

The provisicns of the Prudent 
limited legal investments 
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only where the settlor or tes has not indi- 
cated a contrary intent. Fideli . Price 
rudent Man Act (N. J. S. 3A: 13-18 ‘et seq.) held 
constitutional in its appli n to trusts created 
prior to its enactment. Fi y v. Price 
The Chancery Division has power to authorize and 
direct a trustee to invest in securities other 
then those limited by the terms of the trust 
where change of circumstances makes such 


necessary to prevent the objects of the 
Natl Nwk and Essex 


course 
trust from being defeated. 
Banking Co. v. Osborne 
The ccurt wil] not authorize inves 
those limited by the trust 
where such action is dictated 
and reasonable necessity. Nat] 
Banking Co. v. Osborne 
On application for permissicn to invest in securities 
other than those limited by trust instrument 
applicant should establish whether all cr part 
of the corpus should be reinvested, the class or 
classes of reinvestment sought and the basis 
therefor. Natl Nwk and Essex Banking Co. v. 
Pee 5 hag ota = Mee Ree 


stments other than 
instrument except 
by emergencies 
Nwk and Essex 
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Segregation of funds to meet a declared dividend 
constitutes the corporation a trustee of the divi- 
dends for the stockholders and eliminates the 
statute of limitations. State v- U. S. Steel ...... 

Trust provision that each co-trustee shall on qual- 
ifying mame a successor trustee and that on 
death or failure of successor to assume duties 
when the time comes for him to enter upon the 
office the surviving trustees shall name a suc- 
cessor, gives no express or implied authority to 
surviving trustees to appoint successor where a 
co-trustee dies without having nominated his 
successor. Spencer et al v. Parmly et al 

Surviving trustees or trustee shall, under R.S. 3A:6- 
52. proceed with administr: ation of the trust as 
though they had been the sole fiduciaries ap- 
pointed. Spencer et al v. Parmly et al 

A testamentary trustee who the will is assigned 
dual and possibly conflicting duties satisfies his 
obligations by discharging his duties fairly to all 
concerned. Rosencranz v. Fay ..........eceecee 

A trustee of a testementary trust is not disqualified 
from acting as such beca use of conflicting inter- 


















ests or duiies placed upen him by the will and 
may assume such dual conflic.ing duties or 
ini Rosenctanz-W; Pay snscnsesvas somes 

A beneficiary cf an inter vivos trust has a right to 
oblige the trustee to account in the Chancery 
Division in the gg of a 1 er of such right 
by the beneficiary. Unit hmid et als 





UNAUTHORIZED PRACTICE 














The drawing of a will in which the drawer is namea 
executor or beneficiary, or the drawing of a 
power of attorney in which the drawer is given 
the power is not practice pro se by the srenee 
but constitutes unlawfu ‘tice of the law. In 
re Baker and RESO sa arig aly al arm becca Dee ee a 

The receipt cf a fee is not necessary to constitute 
conduct the practice of law. In re Baker and 
BG UEe aoc Saiaxdg dane Gin site a tenn eae omenten 

A single act may in an appt priaté case constitute 
the practice of law. In re Baker and Bieber ..... 

Statutes making unlawful practice of the law a 
crime are in aid of and not a limitation on the 
ct wid — to sai in contempt for such 
practice. In re Baker Bieber ...cccauges acest 

The Court has pe power to hold a person in con- 
tempt for the unlawful practice of the law and 
will, though sparingly, exercise such power 
where the case wat it. In re Baker and 

BOSUINS ake via, as oa iets di le bk dg Ge sr er ee 
USURY 

While a corporation may not assert usury in a suit 
on its obligations, an vidual may recover 
usurious payments on loar made in fact to him 














though in form aisguised as loans to a corpora- 
tion. Gelber, et al v. Kugels, et al ............4.. 
An individual borrower who the request of the 
lender forms a corporation so that a usurious 





to it is not thereby 
usury unless he was 


be made ostensibl: 
from asserting the 


loan may 


estopped 





advised of or knew the purpose was to circum- 

vent tne usury statutes. Gelber, et al Kugels, 

et al peaked eed PE ee aig ee eae 

Where a loan is tained with usury, the taint is not 
removed by the making cf a new substituted loan 

unless the original vice purged. Gelber, et al 
Weer GOv alee. ci 5a. 5 oss «sion doe AM eee 

VERDICTS 

While the court may not impute to a verdict a 


meaning which the jury doubtfully intended to 
impart, yet a verdict may be molded in conson- 
ance with the plainly manifested intention of the 
jury and judgment entered accordingly. Lampert 
RI Wis WUC, oa csi arayare iatoraieaiwae Meeaanmereeea 
Generally a verdict of no cause on plaintiff's action 
will not impliedly embrace an affirmative finding 
for the defendant on a counterclaim. Lampert et 
als v. Mikos 
Verdict of no cause in action for possession in which 
sole issue was defendant's claim of title by ad- 
verse possession, justifies molding of verdict and 


entry of judgment for possession for defendant. 
EaMmpert et als: Vi NEOS oo sic vive snc axe awesome 
WAGERS 


In acticn under R.S. 2:57-1 to recover wagers paid, 
failure to allege action is commenced within the 
6 mcnth fimit fixed by statute makes com- 
plaint insufficient. Szabody Frame 


tne 


WILLS 


The court will supply words by implication necessary 


to fulfill the intention and purpose manifested 
by the express language of the entire will. Rus- 
SOR Vs SPRRRSRENE oh ice «sind ia ws 5 mk gale ae eS 





Words providing for contingen of primary bene- 
ficiary predeceasing testator poet 2 here where 
obvious intent as to ultimate or alternative bene- 
ficiaries was clear. Russell v. Russell .......... 

A direction that an executor or trustee retain a 
designated attorney is not binding and gives no 
vested right. Cartcn et als v. Borden et als 

“Prior to distribution” held not to mean prior to ex- 
piration of the statutory period for distribution 
but rather prior to the time when distribution 
could have been made if the executors acted 
with due diligence, where the will indicates the 
testatrix ecntemplated the executors would per- 
form acts in settlement of the estate beyond the 
statutory pericd. In re Laise 

“College education” as used in will here involved 
held to include medical school studies following 
completicn of pre-med course. Epstein v. Kuvin 

Where caveat is filed attacking proposed will as 
product of unsound mind and no offer of prior 











will is made, it is error to allow probate of 
earlier will. In re Estate of Hoover ............ 
Held, finding that will disinheriting wife was based 


on insane delusion of wife's infidelity and hence 
product of unscund mind not sufficiently sup- 
ported by evidence. In re Estate of Hoover 

A will may be shockingly unnatural but if it is 
properly executed and the product of a sound 
mind, the courts must uphold it. In re Estate 
I aire ot iiss cea ating Sen ace 
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The heed of cctuldieina: 1ack of testamentary 
capacity is on him who asserts it. In re Estate 
ON RGUOE fic cee teanesd conc eaio nents 9 ae 
Precatory words such as “wish”, “desire” or “re- 
quest” used in a will do not necessarily create a 
trust, but such words will or will not be con- 
sidered as creating a trust depending on 
whether the words used in their context indi- 
cate they were intended as mandatory. Bankers 
v.. N. ¥. Women’s League <2... .000cccctess : 
Bequest with “desire” that it be used ete held to 
~~ create trust in instant case. Bankers v. N. Y. 
Womens Leage: «6 5c5cccscs neces: ; sabe 
The cy pres doctrine is not applicable unless it 
appears from the will that testator had a general 
charitable purpose in making the bequest. Bank- 
ers v. N. Y. Women’s League 
Property excepted from a residuary bequest merely 
for the purpose of giving it to someone else, 
passes to the residuary legatee if the gift to the 
other fails. Bankers v. N. Y. Women’s League 
Where a gift of residue is made to one with the 
balance to another and the first residuary gift 
fails, the ultimate residuary legatee takes the 
whole. Bankers v. N. Y. Women’s League 


WORDS AND PHRASES 
A connecting carrier is one of several common car- 
riers whose lines united constitute the route 
over which a shipment passes under a through 
bill of lading or under an agreement by the first 
carrier to deliver the shipment to its ultimate 
destination. Herman v. Railway Express ae 
“Active wrongdoing” as used in the rule relating to 
liability of a municipality for acts in discharge 

of a public duty means a “positive, affirmative 
act, wrongful in itself’. Meyer v. Bd. of Ed. 
Sieh CONG i casa eda cis Seta nares re 2 
“Prior to distribution” held not to mean prior ‘to 
expiration of the statutory period for distribution 

but rather prior to the time when distribution 
could have been made if the executors acted 
with due diligence, where the will indicates the 
testatrix contemplated the executors would per- 
form acts in settlement of the estate beyond the 
statutory period. In re Laise 
‘Accretions” does not include dividends; 
additions by organic or natural growth 

U. S. Steel 


“College education” 


it refers to 
State 
used in will here involved 
held to include medical school studies following 
completion of pre-med course. Epstein v. Kuvin 
“Disband” held to include withdrawal or secession of 
local union from the parent organization. Ed- 
wards v. Leopoldi. ....<...... 
A child who on his way home from school crossed 
street and abutting property to play at a house 
being built, was not “going directly from school 
to home” within contemplation of insurance 
policy so limiting coverage. Metzler v. London 
Gluiavantee: 6.552 ccsw reeds sean ee 
“Directly” means in a straight line or course, without 
digression or deviation. Metzler v. London Guar- 
DURE kn Sesccvterasnsadiencedseteavesantneeeene 
“Beneficiary” as used in R.S. 54:4-3,6 means those 
who seek to be or are benefitted by the charit- 
able, religious or educational objects of the or- 
ganizatioi:. Y.W.C.A. Atlantic City 
Ordinance defining “public garage” as any buiiding 
or premises in which service connected with 
vehicles is rendered, whether housed or un- 


as 


housed, includes parking lots. Newark v. Martin ; 


The “garage” has expanded 


meaning of the word 

with the times and is no longer limited to build- 

ings for storing cars but may include parking 

lots. Newark v. Martin 

“Specialty” as used in the 
means an instrument under 
ment of money. Miller et al v. 


WORKMEN'S COMPENSATION 
Work done on an employer's living quarters which 
happen to be in the same building as his business 
is not by reason thereof work in his regular 
business. Stein v. Felden 
Amendments in the workmen’s compensation divi- 
sion should be granted liberally subject to the 
same practice followed in the law courts. Stein 
Felden 
The hele practice is for the defense of easual em- 
ployment to be asserted affirmatively in the 
answer. Stein v. Felden 
The burden of proving casual employment is on the 
respondent but if the testimony shows a casual 
employment only, petiticner is not entitled to an 
award even though respondent failed to express- 
ly raise this defense. Stein v. Felden .... vata 
Gencrally, a mere examination on behalf of a car- 
rier to determine the nature and extent of dis- 
ability is not a medical treatment. Sampson v. 
Thornton 
Held, examination of the employee made by a doctor 
paid and retained by the carrier, without notice 
of the purpose thereof, is medical treatment 
which constituies “payment of compensation” 
where such doctor has theretofore examined and 
treated the e cheead as a part of the course of 
the treatment undertaken by the carrier. Samp- 
sen v. Thornton 
In cases involving physical exertion injuries there 
is no accident and hence no ccmpensability un- 
less the injury was caused by an unusual strain 
or exertion or scme condition unusual in the 
employment. Naylor v. Ford Motor Co. 
The doctrine that the accident requirement of the 
Act is satisfied if it is shown that but for the 
employment the injury would not have cccurred, 
is disapproved and overruled in general and 
particularly in exertion cases. Naylor v. Ford 
Moter Co. Pere 
A husband’s right of action per quod consortium 
amisit against his wife’s employer based on in- 
juries sustained by his wife while employed is 
abolished by the Workmen’s Compensation Act. 
Danek v. Hotter 66 als) 0. ..3csccedusoodccuseses 
Our courts will recognize and enforce "applicable 
provision of a Workmen's Compensation Act of 
another state which are not in conflict with any 
public policy of this state. Stacy v. Greenberg . 


statute of limitations, 
seal for the pay- 
Hudson 
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New York employees injured while in transit 
through our State cannot, by virtue of the New 
York Compensation Act, maintain actions in 
negligence against their fellow employees who 
were at the time also acting in the course of their 
employment. Stacy v. Greenberg 

Under R.S. 34:15-40 as amended the attorneys fees 
for the 3rd party action to be charged against 
the employer or his compensation carrier are 
based on the full compensation judgment and 
not just on the payments made _ thereunder. 
Travelers v. Lumber Mutual et al 

An employee on vacation does not resume his em- 
ployment until he returns to his place of em- 
ployment. Miller v. Bill Millers Riviera, Inc. 

An accident does not arise out of or in the course of 
employment unless it is the result of a risk 
reasonably incident to the employment occurring 
at a time and place within the employment. 
Miller v. Bill Millers Riviera, Inc. 

Night club steward killed while driving personal 
automobile of club’s president back from Florida 
not killed in accident arising out of nor in the 
course of employment with the club. Miller v. 
Bill Ditiler’s Bieviera, INCe nici ssc ceca cece ae 

Where under R.S. 35:15-51 the last day for filing a 
claim petition falls on Sunday, a petition filed 
on the next business day is within time. Potter 
v. Brady Transfer 

A general contractor is not liable to an injured mino: 
illegally employed by an uninsured subcontrac- 
tor for the extra compensation provided by R.S. 
34:15-10. Bertucci v. Metropolitan and 

Allowance of interest on temporary disability pay- 
ments awarded is in discretion of cuurt. Atama- 
nik v. Real Estate Management ............... 

Overtime pay properly excluded as basis for com- 
pensation rate where overtime was not guar- 
anteed by an agreement. Atamanik v. Real Es- 
RAG MAAMIORINCTIE, 5 si isc6:0 ssw crs oss ale SG:tn wise cue 

Held, facts established slipping on stairs as probable 
or more probable hypothesis of cause of fall 
rather» than claimed dizzy spell. Atamanik v. 
Real Estate Management ........... 

Statement by employee as to cause of injury properly 
admitted as part of res gestae under facts present 
«which included that it was made within 15 min- 
utes of injury, while still lying prostrate and in 
agony. Atamanik v. 

Counsel fees allowed by the Appellate Division pur- 
suant to Rule 5:2-5 on direct appeal from the 
Compensation Division are for services rendered 
on the appeal and do not include any allowance 
based on the increased award which may have 
been ordered; fees based on such increase are in 
the control of the Compensatien Division. 
aco v. Maund 

Neylon v. 


Scenied. » ce igi Vv. Ford 
“unusual strain or exertion” 
apply to cases of orthopedic injury. 
Ford 
Chapter 175 P.L. 1950 amending R.S. 34:15-12 dealing 
with compensable hernia is applicable to acci- 
dents occurring prior to its effective date. Lang- 
endohl v. Spearen 
statutory provisions as to proof required in 
hernias not resulting from application of force to 
the abdeminal wall are statutes as to evidence 
or procedure and not as to substantive rights. 
Langendohi v. Spearen 


ZONING 
A residential community may exclude all industrial 
ae agen where there is sufficient available in- 
dustrial area in the same region. Stryk v. Braens 
Sons 
The right to: continue a non-conforming use extends 
to all parts cf the tract on which it was made 
but does not extend to an adjoining tract ac- 
quired after ption of the ordinance. Stryk v. 
PROS SONS cous ck cos snr iomaa sinh eo esielen's si 
A non-conforming use may be continued but it 
cannot be enlarged or radically modified. Stryk 
SACS EONS. sce 10c Skea 6 shia DAS wie ain seca els 
An ordinance limiting “building and structures” and 
not regulating the use of land is nevertheless 
applicable to land used in conjunction with ex- 
isting non conforming buildings and structures. 
Stryk v. Braens Sons 
Exceptional and undue hardship must still be shown 
to justify a variance under R.S. 40:55-39 (¢) (d) 
as emended. Gerkin et 2] v. Ridgewood 
An owner who is e>n*’nuing a non conforming use 
under R.S. 40:60 may not increase his busi- 
ness and then assert hardship as the basis for a 
variance to permit facilities required by the in- 
creased business. Gerkin et al v. Ridgewood ... 
The spirit cf zoning is to restrict rather than increase 
non conforming uses and the authority to grant 
variance »s should be sparingly exercised. Gerkin 
et al v. Ridgewood 
Variances which impair the intent and purpose of 
the zone plan and zoning ordinance are in viola- 
tion of R.S. 40:55-39. Gerkin et al v. Ridgewood 
The burden is on one attacking a part of a zoning 
ordinance as unreascnable to establish its un- 
reasonableness and that it is not related to the 
aims and purposes of the zoning act. Monmouth 
Lumber v. Ocean 
Under R.S. 40:55-35(c) the local Board of Adjust- 
ment may grant a variance where it finds “undue 
hardship” while under R.S. 40:55-39(d) the 
Board may recommend a variance to the local 
governing body, which may either approve or 
disapprove same. Mo nmouth Lumber v. Ocean .. 
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Under R.S. 40:55-39(d) the local governing body has 


discretionary authority to grant a variance “in 
particular cases and for special reasons” where 
recommended by the Board of Adjustment. Lum- 
ber v. Ocean 
The action of the local governing body in granting 
or rejecting a variance under R.S. 40:55-39(d) 
will not be disturbed in absence of abuse of 
discretion. Monmouth Lumber v. Ocean 
Contracts between owners and municipalities for 
zoning purposes are against public policy. Hous- 
ton v. Automotive 
Contract between owner and municipality that in 
consideration of a rezoning of owner’s property 
certain restrictive covenants are imposed 
thereon is void. Houston v. Automotive 
purported contract between an owner and a 
municipality to secure a change in zoning of the 
owner’s property is ultra vires and all proceed- 
ines tu effectuate it are coram non judice and 
void. Houson v. Automotive 
Exc: ptional narrowness, shallowness or shape 
specific property at the time of enactment 
zoning regulation, or other extraordinary 
exceptional situation of the property are two 
legislatively designated categories of unnecessary 
hardship. 165 Augusta St. v. Irvingtcn 
R.S. 40:55-33 ce as amended in 1949 proviaes only one 
criterion for granting of a variance by a Board of 
Adjustment, to wit, “undue hardship” which in- 
cludes “peculiar and exceptional difficulties.” 
165 Augusta St. v. Irvington 
Act of Board of Adjustment in granting a variance is 
a discretionary act which will not be set aside by 
the courts unless there has been an abuse of 
discretion. 165 Augusta St. v. Irvington 
Variances should not be granted unless such relief 
can be granted without substantial detriment to 
the public good and without substantially im- 
pairing the intent and purpose of the zoning plan. 
Rexon v. Haddonfield 
Action of board of adjustment in denying variance 
is presumptively correct and will not be inter- 
fered with by court unless it was unreasonable. 
Rexon v. Haddonfield .. 
Held, on facts, board of adjustment properly denied 
variance for lot though same was surrounded by 
private property and had only limited access to 
street. Rexon v. Haddonfield ................. 
Minimum floor space requirement like other zoning 
restrictions must be reasonable under the exist- 
ing facts and circumstances. Lionshead Lake 
VANE ou hc a ees ck neer sees eee 
Municipalities have the power under the new consti- 
tution and legislation to adopt suitable zoning 


A 


ordinances establishing minimum living floor 
space requirements for new buildings. Lionshead 
RIGKO: WipMNAYOO os oc se peice. ses Luton tee 
A municipality, largely undeveloped, may impose 
reasonable zoning restrictions as to size of 
dwellings designed to maintain the desirability 
of the municipality as a place to live. Lionshead 


BAIS WCW AVIAN 5. (cle sas oa co ewan c etran rire 
Held. provisicn in ordinance permitting garages as 
an “accessory use” allows same only as accessory 
to a use permitted in the zone and not as acces- 
sory to a non-conforming use. Adler v. Irvington 
Superintendent of Buildings not estopped by 
virtue of partial construction and assumption of 
obligations by owner from revoking building 
permit illegally issued to owner. Adler v. Irv- 
1: 2. Rn a geek Dae em Gd parm ee Sam nN al Pa 
government may not be " estoppe -d by acts of its 
officers or agents in violation of a zoning ordin- 
ance. Adler VW Sdreangtion: 6). 6. 3. cise oem os 
R.S. 40:55-48 only authorizes rebuilding of non- 
conforming structures which have been only par- 


is 


The 


tially destroyed. D'Agostino et al v. Jaguar 
SRMCRTAAY .. anes oe eres Geez ice eo eae ee 
A non-conforming structure which is completely 


destroyed cannot be rebuilt within the authority 
of the zoning act. D'Agostino et al v. Jaguar 
ELST Ey Su REO ecco pe ANS Reems Que Sin cy meee RS 
Construction of RS 40: 55-39( (c) and (d) as made. in 
the Monmouth Lumber v. Ocean Twsp case re- 
affirmed. Ward v. Bloomfield 
The proximity of lands zoned for residence to other 
commercial buildings or a commercial zone is 
not alone sufficient to justify a variance under 
R.S. 40:55-39 (d). Ward v. Bloomfield ... : 
R.S. 49:55-39(d) surrounded by sufficient basic 
legislative standards to meet the constitutional 
requirements in that regard. Ward v. Bloomfield 
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